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Distinction Between Civil Aeronautics Board 
And Civil Aeronautics Authority 


Mr. Oswald Ryan, Member of the Civil Aeronautics Board, pointed 
out in a recent speech the difference between the Civil Aeronautics 
Board and Civil Aeronautics Authority. He said: 

In the first place, there is a confusion of nomenclature. When we 
speak of the ‘‘C. A. B.,’’ most people understand that we speak of 
the Civil Aeronautics Board. But not so when we speak of the ‘‘C. A. 
A.’’ In terms of the congressional statute, as amended by the Reor- 
ganization Orders, the ‘‘C. A. A.’’ means the Civil Aeronautics Au- 
thority. That is the overall collective name given by the Reorganization 
to the two civil aeronautics agencies—the Board and the Administrator. 
But the ‘‘C. A. A.’’ may also mean—and to many it does mean—the 
Civil Aeronautics Administration. That is the name the Department of 
Commerce used to designate the Administrator of Civil Aeronautics and 
his staff. Thus, the identity of the initials fitting, as they do, both the 
Civil Aeronautics Authority and the Civil Aeronautics Administration 
has created misunderstanding among many. 

Another confusion has arisen in the public mind regarding the re- 
lation between the five-member Civil Aeronautics Board which exists 
today, and the five-member Civil Aeronautics Authority which existed 
before the reorganization. It is common custom to refer to the Civil 
Aeronautics Board as the successor of the original five-member Civil 
Aeronautics Authority. That implies that the former agency was super- 
seded by the Civil Aeronautics Board. This is a widely prevailing error 
because the Civil Aeronautics Board is the same agency as the five- 
member body which existed before the reorganization. 

That agency was not superseded; it continued with the same mem- 
bership unaffected by the reorganization order. It has continued to 
this day. Only its name was changed by the reorganization, although 
its powers were added to in some respects and curtailed in other re- 
spects. 

Still another misunderstanding exists as to the relation which the 
Civil Aeronautics Board and the Civil Aeronautics Administration bear 
to the Department of Commerce. The Civil Aeronautics Board is an 
independent agency. It exercises its powers independently and its de- 
cisions are final, and, with single exception, are not subject to review by 
any executive department or agency. The exception is that the approval 
of the President of the United States is required to Board decisions 
authorizing international and overseas air services since they involve 
foreign relations which are within the jurisdiction of the Chief Ex- 
ecutive. The Civil Aeronautics Board, by the Reorganization Plan, was 
placed within the framework of the Department of Commerce only for 
“‘administrative housekeeping’’ purposes. This means that the Com- 
merce Department supplies the Board with certain services and sup- 
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plies. The Board, however, appoints and controls its own staff, au- 
thorizes its own expenditures, determines and supports its own budget 
estimates, and neither the Secretary of Commerce nor the Department 
of Commerce exercises any supervision or control over the Board’s 
policies or decisions. 

The confusion which has arisen in the popular mind as to the 
status of the Civil Aeronautics Board may result from the fact that, 
by the Reorganization Order, the Civil Aeronautics Administration in 
contrast to the Civil Aeronautics Board, constitutes an integral and or- 
ganic part of the Department of Commerce, and that the Administrator 
discharges his functions under the direction and supervision of the Sec- 
retary of Commerce. 

Now as to powers exercised: the Civil Aeronautics Board exercises 
the legislative and judicial powers which Congress has delegated in the 
Civil Aeronautics Act for the government of civil aviation. Thus, the 
Board exercises the Legislative power to determine and promulgate 
the laws of the air in the interest of public safety; the legislative power 
to authorize the establishment of new air services, both domestic and 
international (the latter, as I have said, being subject to the approval 
of the President) ; and the power to designate the persons or companies 
that shall operate those services. The Board also exercises the familiar 
powers of economic regulation over scheduled air carriers including the 
establishment of passenger, property, and air mail rates, the control of 
mergers and consolidations, interlocking relationships and similar eco- 
nomic controls. And finally, the Board as a result of the Reorganization 
Order has the power to investigate and determine the probable cause of 
air accidents and to exercise other powers which were formerly per- 
formed by the Air Safety Board which was abolished by the Reorgan- 
ization. 

The Civil Aeronautics Board also exercises the judicial power in- 
volved in proceedings filed before it for violations of the Civil Air 
Regulations and for violations of the Board’s economic regulations. 
The Board also acts as a quasi-judicial court of appeals where the 
Administrator of Civil Aeronautics has denied a pilot an airman cer- 
tificeate and the aggrieved party takes an appeal to the Board. 

As the Civil Aeronautics Board is the legislative and judicial 
agency, the Civil Aeronautics Administration is the executive agency 
for civil aviation. Thus the Civil Aeronautics Administrator polices 
the far-flung airways, performs certain technical regulatory duties as- 
signed to him by the Civil Aeronautics Board and enforces the Civil 
Air Regulations which are promulgated by the Board. In the latter 
connection he prosecutes complaints before the Civil Aeronautics Board 
for violations of the Civil Air Regulations in which the penalty of sus- 
pension or revocation of certificates is involved; he also has the power 
to compromise civil penalties for violations. The Administrator also 
issues pilot certificates, airworthiness certificates and other safety cer- 
tificeates and air carrier operating certificates in accordance with the 
standards prescribed by the Civil Aeronautics Board. The Adminis- 
trator also designates the civil airways and has the function of con- 
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structing, operating and maintaining air navigation facilities. He also 
conducts development and experimental work for the creation of im- 
proved air navigation facilities, aircraft and aircraft engines, propellers 
and appliances and makes plans for the orderly development and the 
location of airports. Let me add here parenthetically, that the achieve- 
ment of the Civil Aeronautics Administration in the construction of 
air facilities during the present war has been one of the outstanding 
achievements of civil aviation. Finally, the Administrator has the pro- 
motional function of fostering and encouraging the development of 
civil aeronautics and air commerce. 

To summarize what I have tried to say: the Civil Aeronautics Board 
is the legislative, judicial and regulatory agency for the administration 
of the powers delegated by the Civil Aeronautics Act of 1938; the Civil 
Aeronautics Administration is the executive agency which is charged 
with the enforcement, operating and promotional functions delegated 
by the Civil Aeronautics Act, and with certain limited regulatory func- 
tions which have been assigned to it by the Civil Aeronautics Board. 
The Civil Aeronautics Authority is the collective overall name for these 
two agencies. 





Commissioner John L. Rogers New Chairman 
Of I. C. C. 


The Commission has elected Commissioner John L. Rogers as its 
Chairman for the vear 1945. 

Commissioner Rogers was born at Knoxville, Tenn., on June 27, 
1889. He attended the public schools of Knoxville. After leaving 
school Commissioner Rogers entered the service of the Southern Rail- 
way as a laborer in the car repair shops and afterwards during the 
period 1907-1911 served an apprenticeship in the mechanical depart- 
ment of the Southern Railway. Subsequently he attended the Uni- 
versity of Tennessee School of Mechanical Engineering. In 1917 he 
was employed by the Interstate Commerce Commission as Mechanical 
Engineer. While in the service of the Commission he graduated in 
law and was admitted to the Bar. 

In 1925 Mr. Rogers was appointed an Examiner by the Commission. 
Upon the enactment of the Motor Carrier Act, 1935, he was appointed 
by the Commission as Director of its newly created Bureau of Motor 
Carriers. He occupied this position until his appointment as a member 
of the Commission in 1937. 

When the Office of Defense Transportation was created he was 
made Assistant Director and assisted the late Honorable Joseph B. 
Eastman in the difficult work of that agency, while at the same time 
serving as a member of the Commission. 
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Control of One Form of Transportation 
By Another’ 


By. Russet, B. JAMES 
Vice-President, Burlington Transportation Company 


The Supposed Policy 


In a letter? on international air policy recently written to the 
President by Senators Bailey and Bennett Clark, respectively Chairmen 
of the Senate Commerce Committee and of its Sub-Committee on Civil 
Aeronautics, appears the following comment regarding the action of 
the Civil Aeronautics Board on July 30, 1942, in denying an application 
of a trans-Atlantic steamship operator to continue to control an air 
line organized to engage in trans-Atlantic flying operation :* 


‘“This decision seems sound and in line with the long-established 
policy of Congress that one form of transportation shall not control 
a competitive form of transport.’’ 


In the course of its unanimous supplemental opinion in the de- 
cision referred to by the two Senators, the Civil Aeronautics Board 
again declared that: 


‘‘* * * there exists, and has existed for many years, a prevail- 
ing Congressional intent that the various forms of transportation 
should be mutually independent * * *.’’ 


On August 23, 1943, in a proceeding involving railroad rather than 
steamship control of an air carrier* the Board took occasion to reiterate 
by way of dicta the view previously expressed by it in the steamship 
ease. In its 1943 Annual Report, at page 19, the Board spoke of the 
‘‘well-established Congressional policy.’’ 

In a recent statement to the Senate regarding S. 1790, a civil 
aeronautics regulatory bill pending in the 78th Congress, Senator Mc- 





1An address before the Chicago Chapter of the Association of Interstate 
Commerce Commission Practitioners, October 6, 1944. 

2 Quoted in full in American Aviation Daily of August 23, 1944. 

8 American Export Lines, Inc—Control-American Export ‘Airlines, Inc., 3 CAB 
631; Supplemental Opinion, 4 CAB 104. The supplemental opinion on reargument 
of January 25, 1943 is wholly devoted to a demonstration of the supposed Con- 
gressional intent, although in its original decision in the American Export case 
the Board, one member dissenting, had held to the contrary (American Export Air- 
Transatlantic Service, 2 CAB 16, July 12, 1940). On October 28, 1940, the Board, 
all members concurring, had granted a certificate to a railroad-owned air carrier 
(Boston-Maine Airways, Inc., Bangor-Moncton Operation, 2 CAB 317). The re- 
versal of the Board’s position was based upon a decision of the United States 
Circuit Court of Appeals for the Second Circuit in Pan American Airways Company 
v. Civil Aeronautics Board, 121 Fed (2d) 810. A discussion of that decision, which 
does not deal with Congressional policy, is not within the scope of this paper. 

; “TCAn and Maine and Maine Central Railroads-Control-Northeast Airlines, 
We, SGD senna 
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Carran referred to certain provisions of the present Civil Aeronautics 
Act,® as constituting an ‘‘exclusion of surface carriers from the air 
transportation field.’”® 

The statements quoted are from sources entitled to the highest 
respect, and should be challenged only after careful inquiry. If, how- 
ever there exists ‘‘a long-established policy of Congress,’’ as Senators 
Bailey and Clark assert, or ‘‘a prevailing Congressional intent,’’ the 
phrase of the Civil Aeronautics Board in the American Export case, 
that one form of transportation shall not control a competitive form, and 
that the various forms of transportation should be niutually independ- 
ent, such policy must have been declared and defined in statutes enacted 
by the Congress. 


Acts of Congress Analyzed 


I ‘find no indication in the Federal statutes of a policy of that 
character. On the contrary, I do find convincing proof that in- 
formed public groups of the highest standing, such as the Interstate 
Commerce Commission and the National Transportation Committee of 
1932,7 have apparently been unaware of its existence. In addition, I 
find evidence of a distinct trend to liberalize the few restrictions—col- 
lectively falling far short of establishing such a policy—which are 
contained in the statutes. Finally, an examination of the literature 
on the subject discloses a mass of expert evidence of economists and 
others that if such a policy were in existence, it should be reversed. 

The only statutes I find which impose any restrictions in this di- 
rection are: 

(1) The Panama Canal Act of 1912,8 

(2) The Inland Waterways Corporation Act of 1924,° 

(3) The Motor Carrier Act of 1935, (now Part II of the Inter- 
state Commerce Act), and 

(4) The Civil Aeronautics Act of 1938.14 

The Panama Canal Act, the Inland Waterways Corporation Act 
and the Motor Carrier Act’? contain no provisions whatever aimed 
at any form of transportation except railroads, and as to railroads, the 
restrictive provisions are of a limited character, as I shall show. 


552 St. 977. 

690 Cong. Rec., 2754, March 20, 1944. Even the Civil Aeronautics Board, at 
least in theory, does not now go quite that far. In a decision of July 11, 1944, in 
the Local, Pick-up and Feeder Investigation, Docket 857, the Board conceded that 
“surface carriers are not precluded from participation in air transportation.” 

7 Composed of Hon. Calvin Coolidge, Hon. Alfred E. Smith, Messrs. Bernard 
M. Baruch, Alexander Legge and Clark Howell. Mr. Coolidge died before the 
Committee completed its work, which is published in “The American Transpor- 
tation Problem” by H. G. Moulton and Associates (1933). 

8 37 Stat. 566. 

9 43 Stat. 360. 

10 49 Stat. 543. 

11 52 Stat. 977. 

12[n its original form that statute imposed certain special requirements upon 
“a carrier other than a motor carrier” in unification proceedings only. The pro- 
vision has been amended, as hereafter explained, to cover only railroads. 
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Of the four statutes I have mentioned, only the Civil Aeronautics 
Act contains restrictions directed at carriers other than railroads and 
those restrictions do not exclude railroads or other surface carriers from 
participation in commercial aviation. 


The Motor Carrier and Civil Aeronautics Acts 


Section 408 of the Civil Aeronautics Act, containing the unification 
provisions, derives from Section 213 of the Motor Carrier Act in its 
original form. In the requirement that before it may authorize a ‘‘car- 
rier other than an air carrier’’ to control an air carrier, the Civil Aero- 
nautics Board shall make certain findings not required in the case of uni- 
fication of air carriers with one another, the draftsmen of the Civil Aero- 
nautics Act paraphrased the proviso in Section 213 (a)(1) of the 
Motor Carrier Act which at that time’? applied to ‘‘a carrier other 
than a motor carrier,’’ viz, all public carriers except those regulated 
under Part II of the Interstate Commerce Act. 

By amendment approved June 29, 1938, the proviso of Section 213 
was revised by the same Congress which had just enacted the Civil 
Aeronautics law by the substitution of the phrase ‘‘a carrier as defined 
in Section 1 (3) of Part I, or any person which is controlled by such 
a carrier or affiliated therewith.’’ Two years later, by the Transpor- 
tation Act of 1940, Section 213 was repealed and the provisions relating 
to motor carrier unification (including the 1938 amendment described) 
were transferred to Section 5 of Part I of the Interstate Commerce Act. 
With the adoption of the 1938 amendment, all restrictions affecting the 
right of carriers of a different type, with the exception of railroads, to 
engage in highway transportation were abolished. By the 1940 amend- 
ments, the narrowed restrictions, applicable only to railroads (and only 
to unification and not to certificate proceedings) were liberalized. 

No comparable amendment to the unification provisions of the Civil 
Aeronautics Act has been made. There is nothing in the legislative 
history of that measure indicating an intention to apply different rules 
to air carrier unification than to motor carrier unification. Such evi- 
dence as exists indicates that it was intended to make the two acts sub- 
tantially identical in this respect.’® 





13 The Civil Aeronautics Act was approved June 23, 1938. 

14 The liberalization consisted of the substitution of a requirement that a pro- 
posed transaction involving rail-motor unification need only be “consistent with” 
the public interest, for the original requirement that such transaction must “pro- 
mote” the public interest. In the original Barker decision (Pennsylvania Truck 
Lines, Inc.-Control-Barker, | M. C. C. at page 109), decided prior to the amend- 
ment, Division 5 laid much stress upon the significance and purpose of the latter 
phrase as contrasted with the former. 

15See statement of Col. Gorrell that the proposed aviation legislation was 
based upon the Motor Carrier Act (Hearings before Committee on Interstate and 
Foreign Commerce, House of Representatives, on H. R. 5234, p. 343, 75th Cong., 
Ist Sess.), and Pan American Airways Company v. Civil Aeronautics Board, supra. 
That the Civil Aeronautics Act was modeled after the Motor Carrier Act, see state- 
ment by C. Edward Leasure, Chief Examiner of the Civil Aeronautics Board, in 
an article appearing in the October, 1944, issue of National Aeronautics entitled 
“Drawing The Line.” 
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It is of the utmost importance to note that neither Parts I nor II 
of the Interstate Commerce Act nor the Civil Aeronautics Act contains 
any provisions whatever designed to exclude railroads, steamships, high- 
way or other carriers from procuring authority in the form of certifi- 
eates or permits to establish new operations utilizing different means 
of transport, upon proof of public convenience and necessity or, in 
the case of contract highway carriers, of consistency with the public 
interest, nor (except for the Panama Canal provisions of Part I) im- 
posing restrictions upon the exercise of such authority based upon 
ownership or affiliation. Under each statute, Civil Aeronautics Act 
See. 401(d)(1); Motor Carrier Act, Sec. 207(a), the only tests in 
certificate cases are (1) fitness, willingness and ability of the applicant 
to perform the service, and (2) the public convenience and necessity.’® 


The Panama Canal Act 


The Panama Canal Act provided that after July 1, 1914, no rail- 
road should have any interest in a water carrier operating through the 
Canal or elsewhere ‘‘with which said railroad does or may compete for 
traffic.’’ The Interstate Commerce Commission, however, was granted 
power to authorize the continuance of railroad-owned ship lines other 
than those operating through the Canal, upon finding that such ser- 
vice was operated in the interest of the public, was of advantage to the 
convenience and commerce of the people, and would not exclude, prevent 
or reduce competition. Numerous railroad-owned water lines were au- 
thorized by the Commission to continue.’* 

It must be remembered that in 1912, railroad regulation was not 
nearly so complete nor effective as it has since become and _ that 
there was no economic regulation of transportation by water. Abuses 
which might then have been possible of commission except for the drastic 
step taken by the Congress in passing the Panama Canal Act would 
almost certainly now encounter effective restraints in the various regu- 
latory measures long since enacted into law. 

But regardless of the reasons for or the wisdom of the Panama 
Canal Act, the fact remains that the single prohibition it contained of 
the character under discussion was directed only at railroad-ownership of 
vessels operating through the Canal. As we have seen, many railroad- 
owned steamships were authorized by the Commission to continue in 


16 [n 1938 Senator Shipstead introduced in the Third Session of the 75th Con- 
gress, S. 3606, amending Section 207 of the Motor Carrier Act by adding a restriction 
 souaaaaaied identical with the proviso in Section 213. This bill did not reach the 

oor. 

17C.& E. R. R. Co. ownership of Water Equipment, 34 |. C. C. 218; Steamship 
“Great Northern,” 37 1. C. C. 260; Southern Pacific Company's Ownership of Atlantic 
Steamship Lines, 43 1. C. C. 168, 45 I. C. C. 505, 58 I. C. C. 67, 77 I. C. C. 124; 
N. C. & St. L. Boats and Barges, 49 |. C. C. 737; Steamer Lines on Long Island 
Sound, 50 1. C. C. 634, 183 1. C. C. 323. Lake Line Application under Panama Canal 
Act, 33 |. C. C. 699, was one of the few cases in which discontinuance of operation 
was required. The soundness of that decision has been widely questioned. (See 
Report of Federal Coordinator of Transportation, “Regulation of Transportation 
Agencies,” Appendix I, Sen. Doc. 152, 73d Cong., 2d Sess.) 
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coastal and other domestic service. By the Transportation Act of 
1940,18 moreover, the restrictions with respect to the operation of ships 
other than through the Canal were substantially liberalized by amend- 
ment granting railroads the right, with Commission approval, to pur- 
chase, lease or otherwise acquire control of or interest in such water car- 
riers, including those ‘‘with which the applicant does or may compete 
for traffic.”’ 


The Inland Waterways Act 


The Inland Waterways Corporation Act contains two provisions 
aimed at railroads. Section 4, as amended in 1927, prohibits the Sec- 
retary of War from appointing to the Advisory Board an officer, director 
or employe of a railroad, and Section 3 (d) prohibits the sale or lease 
of the corporation’s facilities to ‘‘any carrier by rail or to any person or 
company directly or indirectly connected with any ‘carrier by rail.’’ 
Like the Panama Canal Act, this statute affects only carriers by rail and 
does nothing more than prevent railroad participation in the manage- 
ment of the corporation and prohibit the sale of its facilities to railroads. 
Unlike the Panama Canal Act, this statute applies to a single, govern- 
ment sponsored, operation. 


The Interstate Commerce Commission 


As to the attitude of the Interstate Commerce Commission on this 
issue, attention is directed to the enormous mass of data accumulated 
by that body and by the Federal Coordinator of Transportation prior 
to the passage in 1935 of motor carrier legislation,!® and to the Com- 
mission’s unqualified recommendation, based upon those data, that rail- 
roads should be authorized to engage in highway transportation. 

In his exhaustive proposed report,?° submitted January 5, 1932, 
after several months of hearings held in seventeen cities in all parts 
of the United States in Docket No. 23400, Attorney-Examiner Leo J. 
Flynn, among other things, said : 


“Rail carriers should be permitted the same opportunity to 
engage in motor-vehicle operations and upon the same terms as 
any other corporation or individual.’’ 


In its report of 167 pages in Coordination of Motor Transporta- 
tion,” the entire Commission adopted the recommendation of Mr. Flynn, 
saying: 

18 54 Stat. 909. 

19 Motor Bus and Motor Truck Operation, Docket No. 18300, 140 1. C. C. 685; 
Coordination of Motor Transportation, Docket No. 23400, 182 |. C. C. 263; Regula- 
tion of Railroads, Sen. Doc. 119, 73d Cong., 2nd Session; Regulation of Transpor- 
tation Agencies, Sen. Doc. 152, 73d Congress, 2nd Session, Report of Federal Co- 
ordinator, H. Doc. 89, 74th Cong., Ist Session. The Senate and House Reports on 
S. 1629, which became the Motor Carrier Act, show that the foregoing reports and 
recommendations formed the basis for the act. 

_ 20The Flynn report was printed as Senate Document No. 43, 72d Congress, 
First Session. 
21182 I. C. C. at page 386, April 6, 1932. 
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‘‘That railroads, whether steam or electric, and water carriers, 
subject to the act, should be specifically authorized to engage in the 
transportation of both persons and property by motor vehicles in 
interstate commerce over the public highways and that thereafter 
such service, when directly engaged in by any such rail or water 
carrier, should be subject to the provisions of the interstate com- 
merce act and legislation supplemental thereto; and that to the 
extent that a certificate of public convenience and necessity is an an- 
tecedent to the operation of other common-carrier motor vehicles, 
common earriers subject to the act should be required to obtain a 
certificate of public convenience and necessity.’’ (Italics the Com- 
mission’s). 


The same conclusion, expressed in identical language, had been 
reached four years earlier by the Commission in Motor Bus and Motor 
Truck operation.?? 

That the views of the Interstate Commerce Commission, expressed in 
1928 and 1930, remained unchanged, at least until 1934, is demonstrated 
by a statement of Commissioner MecManamy, Chairman of the Com- 
mission’s Legislative Committee to a Congressional Committee, that it 
was the unanimous opinion of the Commission that railroads, ‘‘like any- 
oneone else,’’ should be granted authority to operate trucks and buses.?® 

As I shall show, the record indicates that the Commission still ad- 
heres to that view. Mr. Eastman, in describing the provisions of pend- 
ing motor carrier legislation in the 74th Congress, told the Senate Com- 
mittee on Interstate Commerce that: 


‘“The bill permits a railroad to own these other forms of trans- 
portation or acquire them with the approval of the Commission, ex- 
cept competitive water lines.’’*4 


From the foregoing, it is manifest that the Congressional commit- 
tees to which the proposed legislation was referred were fully aware of 
its scope as related to the subject under discussion. It is important, 
therefore, to note that the certificate provisions were thereafter passed 
without alteration. ‘ 


The National Transportation Committee 


In 1933 the National Transportation Committee, to which I have 
referred, after long study of all phases of transportation recommended 
that the railroads engage in highway, air, waterway and pipe line trans- 
portation wherever such means of transportation could be used to ad- 
vantage. 





22140 I. C. C. at page 745, April 10, 1928. 

23 Hearings before Committee on Interstate and Foreign Commerce, House of 
Representatives on H. R. 6836, 73d Cong., 2nd Sess., pp. 16 and 22. 

24 Hearings before Committee on Interstate Commerce, United States Senate, 
74th Cong., Ist Sess., Part I, p. 85. 
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It is clear from the foregoing that neither the Interstate Commerce 
Commission nor the National Transportation Committee was then aware 
of the policy which Senators Bailey and Clark and the Civil Aeronautics 
Board have declared to be of long standing. Is it reasonable to assume 
that a policy of Congress relating to so important a phase of trans- 
portation regulation could have escaped the notice of either of those 
bodies? Could the Civil Aeronautics Board have overlooked a ‘‘well 
established Congressional policy of long standing’’ when it decided 
the original American Export and Boston-Maine Airways cases in 1940? 


Administration of Motor Carrier Act 

It is equally clear that the Commission, in administering the motor 
earrier act, bas attempted to give effect to the statute as Congress pas- 
sed it. Many certificates of public convenience and necessity have been 
issued to railroads and railroad-affiliated highway carriers, and many 
proposed unification transactions involving rail carriers or their af- 
filiates have been approved and authorized.?5 In those cases the records, 
without exception, supported the Commission’s orders. Citation of such 
decisions would unduly prolong this discussion. I quote, however, one 
statement of the Commission which is indicative of its viewpoint in one 
ease involving a railroad truck operation. In Missouri Pacific Railroad 
Company-Extension of Operations, 41 M. C. C. 241, Division 5, on Oc- 
tober 2, 1942, declared (pp. 243-244) : 


‘*One competitive carrier has no vested right in the continu- 
ation by another of an inefficient method of operation, and we be- 
lieve it to be neither the policy of Congress nor the proper function 
of the Commission to retard any form of progress im transportation 
which will serve the public interest.’’ 


Later I shall cite a few of the decisions granting railroad-affiliated 
highway carriers unrestricted and unconditional authority to conduct 
bus or truck operations. 


Colonel Gorrell’s Statement in 1938 


It is of interest that one of the outstanding figures in American 
aviation, Edgar S. Gorrell, who for several years has been President of 
the Air Transport Association, an organization composed of the Amer- 
ican air transport companies, likewise was unaware of the supposed 
policy in 1938 when aviation legislation was pending in Congress. 


In the report of the hearings before the House Committee on Mer- 
chant Marine and Fisheries, appears the following statement of Colonel 
Gorrell to the Committee: 


25 The Interstate Commerce Commission’s monthly statistical bulletin of Class 
I intercity motor bus operating results for March, 1944, shows that during that 
month eighteen railroad-controlled bus lines transported more than five million 
revenue passengers in intercity service. For the same period all intercity Class | 
lines in the United States transported approximately 42,500,000 revenue passengers. 
No Greyhound operating company is included in the eighteen bus lines examined, 
since in most instances railroad interest in Greyhound companies consists of 
minority stock ownership. 
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‘‘® * * Gf shipping or any other transportation companies wish 
to engage in air transportation, there is no reason why they should 
stand on any different basis from any other person desiring to enter 
this business.’’* 


The Water Carrier and the Forwarder Acts 


The Congress itself recently has enacted important transportation 
legislation without giving expression to any such policy or intent. Those 
acts are Part III of the Interstate Commerce Act, regulating water 
earriers,2" and Part IV, regulating Freight Forwarders. 28 The former 
was passed in 1940 and the latter in 1942. 

Part III, the Water Carrier Act, contains no reference to control 
or ownership of water carriers by other forms of transportation, and 
while this omission may have been influenced by the fact that the Panama 
Canal Act covered the subject, it should be remembered that the Panama 
Canal Act in no wise supports the contention and that the same Congress 
which adopted the Water Carrier Act liberalized the earlier statute by 
permitting railroads, when authorized by the Commission, to acquire 
and operate competing water carriers. 

Part IV, the Forwarder Act, by Section 410(c), forbids the Commis- 
sion to deny a permit to operate as a forwarder on the sole ground that 
the applicant is controlled by, or under common control with a railroad, 
a motor carrier or a water carrier, although such carriers themselves may 
not procure such permits. 

Clearly the Congress in enacting the two measures just mentioned 
gave no indication of the existence of a policy which the Civil Aero- 
nautics Board said ‘‘has existed for many years.’’ 


Summary 


The most that can be said is that certain statutes somewhat curtail 
the power of railroads to engage in other forms of transportation. No- 
where is there to be found a prohibition except with respect to railroad 
operation of ships through the Panama Canal. The prohibition in the 
Inland Waterways Act, as previously pointed out, is not a general pro- 
hibition. 

I find no prohibition nor statutory curtailment of any character or 
degree directed at carriers other than railroads, except in the Civil 
Aeronautics Act and the Forwarder Act. The former act curtails the 
right of all other carriers to acquire air carriers by requiring certain 
special proof not required of air carrier applicants. It contains no pro- 
hibition and no restriction upon the right of other carriers, including 
railroads, to procure certificates for new operations upon a showing of 
exactly the same character as air carriers are required to make. The 
Forwarder Act does not permit railroads, motor carriers, or water 





26 Hearings before Committee on Merchant Marine and Fisheries, House of 
Representatives, on H. R. 9710, page 24, March 22 and 23, 1938. 

27 54 Stat. 929. 

28 56 Stat. 284. 
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carriers directly to own forwarders, but it specifically authorizes them 
to do so through subsidiaries. 

The foregoing discussion is concerned with the existence of the 
policy in question. It is clear to me that it does not exist and never has 
existed. 

Is Such a Policy Desirable? 

That such a policy, if it did exist, should be reversed is indicated 
by the statements of many economists and other competent students of 
transportation and by public opinion. The trend of informed public 
opinion on the subject was thoroughly established recently as a result 
of a nation-wide poll conducted last summer by the Chamber of Com- 
merce of the United States. The vote in favor of authorizing control of 
one form of transportation by another was 1,483 to 352.7% 

Among the recognized economists and students of transportation 
who in general have expressed that view are Dr. Thurman W. Van 
Metre, of Columbia University, Prof. D. Philip Locklin of the Universi- 
ty of Illinois, Prof. Sidney L. Miller of the State University of Iowa, 
Prof. William L. Grossman, of New York University, and Dr. Stuart 
Daggett of the University of California. Those men, all of them dis- 
tinguished scholars in the field of transportation economics, are able to 
appraise controversial issues of this character from the vantage-point 
of detachment and freedom from selfish interest. For that reason and 
because of their profound knowledge of the subject, their views are en- 
titled to exceptional weight. 


State Legislation 


I find no discrimination against the control of one form of trans- 
portation by another in any state statutes which I have had time to 
examine.” The proposed uniform aeronautics regulatory bill recently 
submitted to the National Association of Railroad and Public Utility 
Commissioners by a special committee appointed to study the subject 
contained no provisions designed to prohibit or curtail the right of a 
transportation agency of different character to engage in intrastate air 
transportation if it could prove public convenience and necessity and 
its fitness to conduct such service. 


Restrictions Under Motor Carrier Act 


A subject of great interest somewhat related to the topic of dis- 
cussion concerns the restrictions sometimes imposed by the Interstate 
Commerce Commission in property motor carrier applications of rail- 


29 Chicago Tribune, July 28, 1944. 

30 The Nebraska Motor Carrier Act (L. 1937, p. 530 et seq.) was passed sub- 
sequently to the Federal Motor Carrier Act and to a large extent is patterned after 
it. Section 75-233, covering motor carrier unification, paraphrased Section 213 of 
the 1935 Federal Act except for the proviso previously discussed, which was omitted 
entirely. The statutes of several of the states expressly grant to railroads the right 
to engage in other types of transportation. For example, the Illinois Act of June 
16, 1929 (UL. Rev. Stat., 1943, Ch. 114, Sec. 49a), provides in part: 

“any railroad corporation * ++ may acquire, own and operate motor ve- 
hicles for the purpose of transporting persons and property * * * for hire, 

* * * and also may acquire, own and operate equipment for and engage in 

aerial transportation.” 
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roads or railroad subsidiaries. Examples of such decisions may be found 
in the Barker Case,*! decided under the unification provisions of the 
motor carrier act, the Kansas City Southern case,®? decided under the 
certificate provisions, and the case of Campbell Sixty-Six Express, Inc. 
v. Frisco Transportation Company, Docket No. MC-C-293 decided by 
Division 5, August Ist., 1944, a proceeding growing out of a complaint 
by independent motor carriers against a railroad-owned truck line. The 
last named case is now pending before the entire Commission. 

A discussion of this rather involved aspect of motor carrier regu- 
lation would require considerable time. I may say, however, that none 
of the decisions mentioned even remotely supports the position that a 
policy exists of keeping separate the various forms of transportation. 
Indeed, in each of those cases, motor carrier operating authority was 
granted, although it was made subject to certain service restrictions. An 
examination of decisions of this character tends to indicate that in each 
such proceeding the Commission has granted the authority it believed 
warranted under the particular record before it. While in some of the 
decisions the Commission’s findings along this line may be criticized, 
and while they are not all consistent with one another, it is clear that 
a fairly consistent effort on its part has been and is being made to grant 
the type of authority the record will support. This is shown by the fact 
that many affirmative Commission orders, both under the certificate 
provisions of the act and the unification provisions, contain no service 
restrictions whatever.** 

Conclusion 


The record of Commission decisions over the past nine years not 
only fails to indicate the existence of a policy of Congress to bar one 
type of carrier from entering the field of another upon a proper showing, 
but lends positive support to the contention that no such policy exists. 
The Commission’s expressed viewpoint, despite the fact that in some 
eases restrictions seemingly not warranted have been imposed, is in 
harmony with the prevailing expressions of economists and business men. 
Of much greater importance, it is in harmony with the policy of Con- 
gress. That there exists no Congressional policy to prevent one form 
of transportation from controlling or operating another form of trans- 
portation agency, or to utilize in its own operations the type of vehicles 
employed by other agencies is abundantly shown by the record. 





31 Pennsylvania Truck Lines, Inc.-Control-Barker, 1 M. C. C. 101, 5 M. C. C. 
9 and 49. There appears to be a difference of opinion between Divisions 4 and 5 
regarding the scope of the Barker restrictions (See Pacific Motor Truck Co.-Purchase- 
Valley Motor Freight Lines, Inc., 39 M. C. C. 441, and Texas and Pacific M. Trans- 
port Co., Com. Car. Application, 41 M. C. C. 721). 

32 Kansas City S. Transport Co., Inc., Com. Car. Application, 10 M. C. C. 221, 
me. ¢..°X.. 5. 

33 A few such cases are St. Andrews Bay Transp. Co. Extension of Operations, 
3M. C. C. 711; Santa Fe Trail Stages, Inc., Common Carrier Application, 21 M. C. 
C. 725; Burlington Transp. Co. Extension-Council Bluffs, 28 M. C. C. 783; Rock 
Island Motor Transit Company Extension of Operations, 31 M. C. C. 643; Bur- 
lington Transp. Co. Common Carrier Application, 33 M. C. C. 759; Burlington 
Transp. Co.-Purchase-Hartell Truck Lines, 38 M. C. C. 496; and Pacific Motor 
Trucking Co.-Purchase-Holmes Exp., 39 M. C. C. 461. 








Valedictory Opinions of Mr. Justice Holmes* 


By Epwarp DumBAULD** 


Mr. Justice Holmes was ninety on “March 8, 1931. That anniver- 
sary brought him a ‘‘shower of birthday congratulations and tributes in 
writing and print,’’! which included thoughtful appraisals of his work 
up to then as scholar and judge.? But that work was not yet done. 
There remained ‘‘a little finishing canter before coming to a standstill.’” 
The aging justice was to participate in the work of two more terms of 
court before his retirement on January 12, 1932. In Holmes’s quiver, 
waiting to be ‘‘fired off,’’* were a dozen opinions which now grace the 


* Reprinted from Michigan Law Review, June, 1944, Vol. 42, No. 6. 

** A.B., Princeton; LL.B., LL.M., Harvard; Dr. Jur., Leydon. Member of 
Pennsylvania and United States Supreme Court bars. Author, INTERIM MEASURES OF 
PROTECTION IN INTERNATIONAL CONTROVERSIES (1932); “Dissenting Opinions in Inter- 
national Adjudication,” 90 Univ. Pa. L. Rev. 929 (1942) and other articles in legal 
periodicals. Special Assistant to the Attorney General of the United States. 

1Sir Frederick Pollock to Holmes, March 19, 1931, in 2 Hotmes-Pottock Let- 
TERS, edited by Mark de Wolfe Howe, 282 (1942). 

2 Mr. Justice Hoimes, edited by Felix Frankfurter, (1931); Pollock, “Ad 
Multos Annos,” 31 Cor. L. Rev. 349 (1931);. Morris R. Cohen, “Justice Holmes 
and the Nature of Law,” id. 352. In the March issue of the YALE LAw Journat, 
which was dedicated to Holmes, appeared articles by Harold J. Laski, “The Political 
Philosophy of Mr. Justice Holmes,” 40 YaALe L. J. 683 (1931) and Hessel E. Yntema, 
“Mr. Justice Holmes’ View of Legal Science,” id. 696. The March issue of the 
Harvarp Law Review was dedicated to Holmes. It contained tributes from Chief 
Justice Charles E. Hughes, as well as on behalf of the English judiciary and the 
English bar, and from Cardozo and Pollock, 44 Harv. L. Rev. 677, 680, 681, 682, 
693 (1931). Other Holmes material published in that issue included: T. F. T. 
Plucknett, “Holmes: The Historian,” id. 712; Felix Frankfurter, “The Early Writ- 
ings of O. W. Holmes, Jr.,” id. 717. Appended to the last-named article is a bibliog- 
raphy listing Holmes’s early articles, book reviews and comments (id. 797), his 
Massachusetts opinions (id. 799), and his United States Supreme Court Opinions 
from 187 U. S. through 282 U. S. (id. 820). A list of the Massachusetts opinions 
appears also in Harry C. SHrRIveR, THE JUDICIAL OPINIONS OF OLIVER WENDELL 
Hotmes 327 (1940). 

3 In a radio talk on his ninetieth birthday, printed in SHriver, Justice OLIVER 
WenpbELL Hotmes: His Book Notices AND UNCOLLECTED LETTERS AND Papers, 142 
(1936), Holmes said: 

“In this symposium my part is only to sit in silence. To express one’s feel- 
ings as the end draws near is too intimate a task. 

“But | may mention one thought that comes to me as a listener-in. The 
riders in a race do not stop short when they reach the goal. There is a little 
finishing canter before coming to a standstill. There is time to hear the kind 
voice of friends and to say to one’s self: ‘The work is done.’ 

“But just as one says that, the answer comes: ‘The race is over, but the 
work never is done while the power to work remains.’ 

“The canter that brings you to a standstill need not be only coming to 
rest. It cannot be while you still live. For to live is to function. That is all 
there is by living. 

“And so | 4 with a line from a Latin poet who uttered the message more 
than fifteen hundred years ago: 

“Death plucks my ear and says, Live—I am coming.” 
yA also ‘ Hotmes-Pottock Letters, edited by Howe, 285 (1942). 
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—224— 





DECEMBER, 1944 225 








pages of volume 283 of the United States Reports, and a half-dozen in 
Volume 284.5 These final utterances of an acknowledged master of 
judicial craftsmanship constitute our present theme.® 

Almost without exception, these opinions never exceeded two pages 
in length. But this brevity was not due to the fatigue on an aging 
mind. It was characteristic of Holmes. Twenty years before, he had 
castigated ‘‘superfluous longwindedness.’’*’ When speaking for the 
Court, in order to satisfy his brethren, he often had to write with 
greater fullness than he would have wished; but in his dissents he was 
free to express his views as sententiously as he pleased. It was his in- 
stinetive practice to strike for the jugular.® 

On the very next day after he had become a nonagenarian, Holmes 
delivered the opinion of the Court in McBoyle v. United States.® The 
question for decision was whether interstate transportation of a stolen 
airplane was punishable under the National Motor Vehicle Theft Act.” 
Section 2 of the act defined the term ‘‘motor vehicle’’ as including ‘ 
automobile, automobile truck, automobile wagon, motor cycle, or any 





5 McBoyle v. United States, 283 U. S. 25, 51 S. Ct. 340 (1931); Philippides v. 
Day, 283 U. S. 48, 51 S. Ct. 358 (1931); United States ex rel. Cateches v. Day, 283 
U.S. 51, 51 S. Ct. 359 (1931); Carr v. Zaja, 283 U. S. 52, 51 S. Ct. 360 (1931); Flynn 
v. New York, N. H. & H. R. Co., 283 U.S. 53, 51 S. Ct. 357 (1931); Southern R. 
Co. v. Hussey, 283 U. S. 136, 51 S. Ct. 367 (1931); Eckert v. Burnet, 283 U. S. 140, 
51 S. Ct. 373 (1931); New Jersey v. New York, 283 U. S. 3%, 51 S. Ct. 478 en: 
Smoot Sand & Gravel Corp. v. Washington Airport, Inc., 283 U. S. 348, 51 S 
474 (1931); Young Co. v. McNeal-Edwards Co., 283 U. S. 398, 51 S. Ct. 538 (3h 
Atlantic Coast Line R. Co. v. Powe, 283 U. S. 401, 51 S. Ct. 498 (1931); Northport 
Power & Light Co. v. Hartley, 283 U. S. 568, 51 S. Ct. 581 (1931); United States 
v. Kirby Lumber Co., 284 U. S. 1, 52 S. Ct. 4 (1931); Moore v. Bay, 284 U. S. 4, 
52 S. Ct. 3 (1931); State Tax Comm. of Mississippi v. Interstate Natural Gas Co., 
284 U. S. 41, 52 S. Ct. 62 (1931); Hoeper v. Tax Comm. of Wisconsin, 284 U. S. 206, 
52 S. Ct. 120 (1931); United States ex rel. Polymeris v. Trudell, 284 U. S. 279, 52 
S. Ct. 143 (1932); Dunn v. United States, 284 L. S. 390, 52 S. Ct. 189 (1932). 

6 Only one opinion was a dissent. Hoeper v. Tax Commission of Wisconsin, 284 
U. S. 206 at 218 (1931). Holmes recorded dissenting votes in four other cases. In 
United States v. Macintosh, 283 U. S. 605 at 635, 51 S. Ct. 570 (1931) (regarding 
naturalization of a pacifist) he concurred with Brandeis and Stone in a dissenting 
opinion by Hughes. Cf. Holmes’s dissent in United States v. Schwimmer, 279 U. S. 
644 at 653, 49 S Ct. 448 (1928). Holmes and Brandeis joined Stone’s dissent in two 
railroad cases involving orders of the Interstate Commerce Commission: Chicago, 
R. I. & P. R. Co. v. United States, 284 U. S. 80 at 124, 52 S. Ct. 87 (1931); United 
States v. Baltimore & O. R. Co., 284 U. S. 195 at 206, 52 S. Ct. 109 (1931). Ina 
third such case Holmes and Brandeis dissented without opinion. Arizona Grocery 
Co. v. A., T. & S. F. Ry. Co., 284 U. S. 370 at 390, 52 S. Ct. 183 (1932). In each of 
these cases Holmes voted to uphold the Commission. 

7Holmes to Pollock, March 12, 1911, 1 Hotmes-Pottock Letters, edited by 
Howe, 178 (1942). See also id. at 245. The intricacy and importance of the case 
led Holmes to write a dissenting opinion almost a dozen pages long in Northern 
Securities Co. v. United States, 193 U. S. 197 at 400-411, 24 S. Ct. 436 (1904). 

8 Hotmes, SPEECHES 77 (1918); Frankfurter, “The Constitutional Opinions of 
Justice Holmes,” 29 Harv. L. Rev. 683 at 698 (1916). See 1 Hotmes-PoLiock 
Letters, edited by Howe, 95 (1942). Cf.. John W. Davis, “The Ten Command- 
ments as Applicable to Arguments in Appellate Courts,” in Francis L. WELLMAN, 
Success 1n Court 233 (1941). 

8283 U. S. 25 (1931). 

10 4] Stat. L. 324 (1919); 18 U. S. C. (1926) § 408. 
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other self-propelled venicle not designed for running on rails.’’ Holmes 
concluded that this language indicated ‘‘that a vehicle in the popular 
sense, that is a vehicle running om land, is the theme. It is a vehicle 
that runs, not something; not commonly called a vehicle, that flies,’’4 

The opinion ends with a paragraph in which Holmes’s dry wit re- 
appears, as well as his persistent unwillingness to substitute an em- 
broidered version for the actual language of the legislature: 


‘Although it is not likely that a criminal will carefully con- 
sider the text of the law before he murders or steals, it is reason- 
able that a fair warning should be given to the world in language 
that the common world will understand, of what the law intends 
to do if a certain line is passed. To make the warning fair, so far 
as possible the line should be clear. When a rule of conduct is 
laid down in words that evoke in the common mind only the picture 
of vehicles moving on land, the statute should not be extended 
to aircraft, simply because it may seem to us that a similar policy 
applies, or upon the speculation that, if the legislature had thought 
of it, very likely broader words would have been used.’’!” 


Two weeks later Holmes spoke for the Court in three immigration 
eases,* and a wrongful death action under the Federal Employers’ 
Liability Act.'* The holding in the former was that an alien seaman 
was deportable under the general terms of section 14 of the Immigration 
Act of 1924,'* applicable to ‘‘any alien,’’ even though the three-year pe- 
riod prescribed in an additional statute’ specifically applicable to any 
‘falien seaman’’ had expired. Admitting that both statutes were in 
force, and that petitioner could not be deported under the provision 
relating to ‘‘alien seamen,’’ Holmes nevertheless could not ‘‘accept the 
conclusion that deserting alien seamen are thereby made a favored class 
to be retained in this country when other aliens would be compelled to 
leave. ’’!7 

In the wrongful death case it was decided that, since the right to 
sue on behalf of the widow and children of the decedent was derivative, 
the action was barred by the lapse of the two-year period of limitation 
which began to run when decedent was injured, even though he did 
not die until almost five years thereafter.!® 





11 McBoyle v. United States, 283 U. S. 25 at 26 (1931). 

12 |d. at 27. Cf. Northern Securities Co. v. United States, 193 U. S. 197 at 403 
(1904) and Olmstead v. United States, 277 U. S. 438 at 469, 48 S. Ct. 568 (1928). 

18 Philippides v. Day, 283 U. S. 48 (1931); United States ex rel. Cateches v. 
Day, id. 51; Carr v. Zaja, id. 52. The first’ two cases arose in the Second Circuit, 
and were affirmed; the third was decided the other way in the Ninth, and was re- 
versed. See — “A National Court of Appeals,” 29 Georcetown L. J. 461] 
at 462-464 (1941) 

14 Flynn v. N. Y., N. H. & H. R. Co., 283 U. S. 53 (1931). 

15 43 Stat. L. 153 at 162 (1924). 

16 Section 34 of the Immigration Act of 1917, 39 Stat. L. 874 at 896. 

17 Philippides v. Day, 283 U. S. 48 at 50 (1931). Another opinion in which 
Holmes remarked that the law makes no exception in favor of seamen is Rosenberg 
v. John Doe, 146 Mass. 191 at 193, 15 N. E. 510 (1888). 

18 Flynn v. N. Y., N. H. & H. R. Co., 283 U. S. 53 at 56 (1931). 
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It was the anniversary of Thomas Jefferson’s birthday’® when 
opinions were again handed down by Holmes. These dealt with a per- 
sonal injury case and a'tax controversy.2° It was held that the Southern 
Railway was liable for injuries suffered on its main line by a passenger 
on its train even though the negligence complained of may have been 
that of employees of another railroad using the Southern’s track pur- 
suant to an arrangement between the two companies. The taxpayer 
likewise lost. He had claimed a deduction as a bad debt on account of 
a corporation’s notes which the corporation was unable to pay, on which 
he was endorser. In the taxable year under review he substituted a new 
note, of which he was maker. He received in exchange the old notes, 
marked paid, and destroyed them. The Court held that the corporate 
debt was worthless when acquired, and there was nothing to charge off. 

New Jersey v. New York,” a controversy relating to diversion of 
the Delaware River and its tributaries, induced Holmes to write an 
opinion and decree over seven pages long. The case had been referred 
to a master, and his report, prescribing an equitable division of the 
riparian benefits, was confirmed by the Court. Holmes stated the ap- 
plicable rule in the following language : 


‘*We are met at the outset by the question what rule is to be 
applied. It is established that a more liberal answer may be given 





19 April 13, 1931. Holmes and Jefferson were akin in many respects. Both were 
men of aristocratic breeding who won great repute as champions of the common 
people. Both sought first-hand information regarding the living conditions and as- 
pirations of ordinary folk. 1 RANDALL, THE LIFE OF THOMAS JEFFERSON 471-472 
(1858); 1 Hotmes-PoLLock Letters, edited by Howe, 44 (1942). Cf. 2 id. 13. Both 
were of an inquiring mind, and skeptical of conventional religious dogmas. Both 
were gifted with exceptional literary style; their writings are a boon to compilers 
and anthologists. But Holmes, unlike Jefferson, had militaristic leanings and did 
not highly regard the value of individual human lives. G. Kenneth Reiblich, “The 
Conflict of Laws Philosophy of Mr. Justice Holmes,” 28 Grorcetown L. J. at 22-23 
(1939); Lon L. Futter, THE Law 1n Quest oF ITsetr 106-107 (1940). Cf. 1 Bev- 
ERIDGE, THE LiFE OF JOHN MARSHALL 126-129 (1916). See also Hotmes, SPEECHES 3, 
Il, 58-59, 62-63 (1918); Holmes, “Ideals and Doubts,” 10 Itt. L. Rev. | at 2 (1915); 
Holmes, “Natural Law,” 32 Harv. L. Rev. 40 at 42 (1918); Suriver, Justice OLIvER 
WeNDELL Hotmes: His Book Notices AND UNCOLLECTED LETTERS AND Papers 153, 
181, 187 (1936); 2 Hotmes-PoLtock Letters, edited by Howe, 36, 90, 230 (1942); 
HotmEs, THE CoMMON Law 43-44 (1881). Holmes was a follower of Hobbes, Jef- 
ferson of Locke. Holmes wrote Pollock on August 21, 1919 that he had never read 
Locke. 2 Hotmes-PoLtock Letters, edited by Howe, 22 (1942). More than thirty 
years earlier he had referred to Hobbes with relish. 1 id. 29, 44. In 1861 Holmes 
had just drawn the LeviATHAN from the Athenaeum Library in Boston when he 
learned that he had received his commission in the Twentieth Massachusetts regi- 
ment. ELizABETH SHEPLEY SERGEANT, “Justice Touched with Fire,” in Fire UNper 
THE ANDEs 310 (1927); RicHarp W. Hate, Some TaBLe TALK OF Mr. JusTICE 
Hotmes AND “THE Mrs.” 13 (1935); Francis Bippte, Mr. Justice Hotmes 31-33, 
77 (1942). Holmes makes references to the LEviATHAN in Heard v. Sturgis, 146 Mass. 
545 at 548-549, 16 N. E. 437 (1888) and Opinions of the Justices to the House of 
Representatives, 160 Mass. 586 at 595, 36 N. E. 488 (1894). Holmes also cited 
Hobbes in Kawananakoa v. Polyblank, 205 U. S. 349 at 353, 27 S. Ct. 526 (1907). 
aa was criticized by John M. Zane, “A Legal Heresy,” 13 Itt. L. Rev. 

p. 
- ion R. Co. v. Hussey, 283 U. S. 136 (1931); Eckert v. Burnet, 283 U. S. 

21 283 U. S. 336 (1931). 
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than in a controversy between neighbors members of a single State. 
Connecticut v. Massachusetts, 282 U. S. 660. Different considera- 
tions come in when we are dealing with indepéndent sovereigns hav- 
ing to regard the welfare of the whole population and when the 
alternative to settlement is war. In a less degree, perhaps, the 
same is true of the quasi-sovereignties bound together in the Union. 
A river is more than an amenity, it is a treasure. It offers a ne- 
cessity of life that must be rationed among those who have power 
over it. New York has the physical power to cut off all the water 
within its jurisdiction. But clearly the exercise of such a power 
to the destruction of the interest of lower States could not be tol- 
erated. And on the other hand equally little could New Jersey 
be permitted to require New York to give up its power altogether in 
order that the River might come down to it undiminished. Both 
States have real and substantial interests in the River that must 
be reconciled as best they may be. The different traditions and 
practices in different parts of the country may lead to varying re- 
sults, but the effort always is to secure an equitable apportionment 
without quibbling over formulas.’’? 


A somewhat similar situation, involving the question whether the 
boundary between Virginia and the District of Columbia is at high or 
at low water mark on the Virginia side of the Potomac, was decided at 
the same time in Smoot Sand & Gravel Corp. v. Washington Airport, 
Inc.23 The airport sought to enjoin trespasses by a contractor on land 
lying between high and low water mark on the Virginia side of the river. 
Suit was brought originally in a Virginia court and was removed to 
the federal District Court for the Eastern District of Virginia. That 
court’s decree dismissing the case for want of jurisdiction was reversed 
by the circuit court of appeals. The Supreme Court, in turn, reversed 
the appellate court’s decision. The boundary was held to be located 
at high water mark on the Virginia side. Holmes disregarded a com- 
pact made in 1785 between Virginia and Maryland under the terms of 
which the citizens of each state were given full property rights in the 
shores adjoining their lands. ‘‘But private ownership does not affect 
State boundaries,’’ Holmes affirms.2* Mr. Justice McReynolds dis- 
sented.?® 





22 1d. 342-343. In earlier opinions dealing with litigation of this type, Holmes 
“gave a light touch to fundamentals.” 1 Hotmes-PoLtock Letters, edited by Howe, 
136 (1942). See Missouri v. Illinois, 200 U. S. 496, 26 S. Ct. 268 (1906); Virginia 
v. West Virginia 222 U. S. 17 at 19-20, 32 S. Ct. 4 (1911); 1 Hotmes-Pottock Let- 
TERS, edited by Howe, 152 (1942). See also Georgia v. Tennessee Copper Co., 206 
U. S. 230, 27 S. Ct. 618 (1907); Hudson County Water Co. v. McCarter, 209 U. S. 
349, 28 S. Ct. 529 (1908); Missouri v. Kansas, 213 U. S. 78, 29 S. Ct. 417 (1909); Vir- 
ginia v. West Virginia, 220 U. S. 1, 31 S. Ct. 330 (1911); Wisconsin v. Illinois, 281 
U. S. 179, 50 S. Ct. 266 (1930). 

23 283 U. S. 348 (1931). 

241d. at 351. 

25 [ bid. 
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Holmes’s long service as a Massachusetts judge and his familiarity 
with the law of that commonwealth doubtless led to his selection as the 
writer of the Court’s opinion in Young Co. v. McNeal-Edwards Co.*® 
The point there involved was whether, under the Conformity Act,?" a 
federal district court acquired jurisdiction over a nonresident corpora- 
tion. A Massachusetts statute provided that a nonresident plaintiff may 
be held to answer in a cross action brought against him by the defendant 
‘if the demands are of such a nature that the judgment or execution in 
the one case may be set off against the judgment or execution in the 
other.’”?5 Pursuant to this statute, the Young Company sued a Virginia 
corporation for breach of warranty of quality when the Virginia cor- 
poration brought suit in Massachusetts for conversion of drums in which 
it had shipped Menhaden oil to the Massachusetts purchaser, who un- 
der the terms of the original contract was to receive 1,107 drums of oil 
and return the drums. The buyer had attached the drums in a previous 
action quasi-in-rem against the nonresident seller, alleging breach of 
warranty, but the attachment was insufficient security for adequate dam- 
ages. The Young Company discontinued this action after bringing its 
cross claim under the statute when sued for conversion of the drums by 
the Virginia corporation. The Supreme Court ruled, reversing the cir- 
cuit court of appeals, that the Massachusetts statute was applicable, 
since it was ‘‘only a slight extension of the doctrine of recoupment recog- 
nized in Massachusetts apart from statute.’’ The fact that the counter- 
claim is given ‘‘the formality of a separate suit hardly is a sufficient 
reason for refusing to apply the local policy and law.’’® 

On the same day that he disposed of the suit involving the Massa- 
chusetts procedural statute, Holmes delivered the opinion of the Court 
in another case under the Federal Employers’ Liability Act.2° A rail- 
road switchman had been killed while on a moving ear by striking a 
semaphore near the track. An order of the South Carolina Railroad 
Commission required that no such structure be placed nearer the track 
than four feet therefrom. The semaphore in question was four feet and 
ten inches from the track. The judgment of the state court was reversed, 
on the ground that no negligence was proved and a verdict should have 
have been directed in favor of the railroad. Holmes made the observa- 
tion that: 


‘¢.,. the question is not whether a reasonable insurance against 
such misfortunes should be thrown upon the travelling public 
through the railroads, but whether the railroad is liable under the 


statute according to the principles of the common law regarding 
tort.’ ’54 


26 283 U. S. 398 (1931). 

2728 U. S. C. (1940) § 724. 

28 Mass. Gen. Laws (1932) c. 227, § 2. 

29 Young Co. v. McNeal-Edwards Co., 283 U. S. 398 at 400 (1931). 

30 Atlantic Coast Line R. R. Co. v. Powe, 283 U. S. 401 (1931). 

311d. at 403. For another case where Holmes decided a question of tort law 
favorably to the railroad, see the much-criticized case, Baltimore & Ohio R. Co. v. 
Goodman, 275 U. S. 66, 48 S. Ct. 24 (1927) and comment thereon in LERNER, THE 
Minp AND FaitH oF Justice Hotmes 205-207 (1943). 
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Holmes’s last case at October Term, 1930 was Northport Power & 
Tight Co. v. Hartley,’* a suit against the Governor and other officials 
of the State of Washington to enjoin them from enforcing section 33, 
article 2 of the state constitution and an act of 1921 in pursuance of the 
same. It was alleged that these provisions were repugnant to the fed- 
eral Constitution and a treaty with Great Britain. The challenged pro- 
visions prohibit ownership of land by corporations controlled by aliens. 
The Northport Power & Light Co. was such a corporation. The state 
constitution was in force before the company acquired its alleged 
rights; the statute was passed after the. acquisition. The bill alleged 
that a suit to forfeit the company’s rights might be instituted in the 
courts of the state. 

In rejecting the company’s claim for injunctive relief, Holmes 
pointed out that: 


‘*... no ground for equitable interference by the Courts of the 


United States is shown by the bill. The only injury alleged is the 
result of the suit in the State Courts. So far as appears that result 
will ensue only upon a decision against the appellant. It is an odd 
ground for an injunction against a suit that the suit may turn out 
against the party sued. If the action is based upon an unconstitu- 
tional law and if the trial Court upholds it, still the appellant can 
protect its rights as fully in the State Courts as elsewhere.’ 


A tax case, United States v. Kirby Lumber Co.,3* was the first mat- 
ter dealt with by Holmes at October Term, 1931. The holding was that 
when a corporation purchases its own bonds in the open market at 
less than par, the difference constitutes taxable gain or income. Said 
Holmes : 


‘ 


‘. .. The defendant in error has realized within the year an 
accession to income, if we take words in their plain popular mean- 
ing, as they should be taken here.’’*® 


At the same time Holmes rendered an opinion in a bankruptcy 
case.26 The question was whether a chattel mortgage by a bankrupt 
took priority over claims of creditors who became such after the mort- 
gage was recorded. For want of compliance with state law, the mort- 
gage was admittedly void as against creditors who were such at the date 
of the mortgage or who became such before it was recorded. The Bank- 
ruptey Act of 1898 provided that the trustee in bankruptcy ‘‘may avoid 
any transfer by the bankrupt of his property which any creditor of such 
bankrupt might have avoided.’’** Accordingly, the appellant contended 
that the mortgage, being void as to one creditor or class of creditors, 


2 283 U. S. 568 (1931). 

33 Id. at 569. 

34 284 U. S. 1 (1931). 

- at 3. Cf. McBoyle v. United States, 283 U. S. 25 (1931) cited supra, 
note Il. 

36 Moore v. Bay, 284 U. S. 4 (1931). 

3711 U. S. C. (1937) § 110 (e). (Italics supplied). 
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was void in toto at the suit of the trustee, even though under the state 
law the mortgage would be valid as against parties extending credit 
after the mortgage was recorded. The Supreme Court accepted this in- 
terpretation of the Bankruptcy Act, and ruled that that act supplanted 
the state law. Consequently it followed that the property to which the 
trustee thus obtained title should be distributed on a basis of equality 
to all claimants, except such as have priority or are secured. 

In State Tax Commission of Mississippi v. Interstate Natural Gas 
Co., Inc.38 a decree was affirmed which enjoined the commission from 
enforcing a privilege tax against the gas company. The only intrastate 
activity of the company was to measure the amount of gas supplied to 
distributing companies which tapped its pipes near Natchez, and to 
reduce the pressure before the gas passed into the purchaser’s hands. 
The Court held that: 


‘¢ .. The work done by the plaintiff is done upon the flowing 
gas to help the delivery and seems to us plainly to be incident to 
the interstate commerce between Louisiana and Mississippi. The 
plaintiff simply transports the gas and delivers it wholesale not 
otherwise worked over than to make it ready for delivery to the 
independent parties that dispose of it by retail.’’*® 


The only dissenting opinion Holmes handed down during his nona- 
genarian period on the bench was in Hoeper v. Tax Commission of 
Wisconsin.* The majority of the Court, speaking through Mr. Justice 
Roberts, held that a state tax law was invalid which assessed against 
a taxpayer a tax computed on the basis of both his and his wife’s in- 
come. The majority opinion pointed out that in Wisconsin the common- 
law status of a married woman no longer prevails, and that hence the 
wife’s property was ‘‘in no sense that of her husband.’’ Accordingly, it 
was ruled that: 


‘* .. any attempt by a state to measure the tax on one person’s 


property or income by reference to the property or income of an- 
other is contrary to due process of law as guaranteed by the Four- 
teenth Amendment. That which is not in fact the taxpayer’s in- 
come cannot be made such by calling it income.’’* 


Holmes, however, believed that the tax statute should be regarded 
as an express exception to the rule relieving married women from their 
common-law status; and that such retention or re-establishment of the 
former regime was within the scope of the state’s legislative power. 
According to his view: 


‘‘This case cannot be disposed of as an attempt to take one 
person’s property to pay another person’s debts. The statutes are 


38 284 U. S. 41 (1931). 

391d. at 44. 

40 284 U. S. 206 at 218 (1931). 
41]d. at 215. 
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the outcome of a thousand years of history. They must be viewed 
against the background of the earlier rules that husband and wife 
are one, and that one the husband; and that’as the husband took 
the wife’s chattels he was liable for her debts. They form a 
system with echoes of different moments, none of which is entitled 
to prevail over the other. The emphasis in other sections on separa- 
tion of interests cannot make us deaf to the assumption, in the sec- 
tions quoted, of community when two spouses live together and when 
usually each would get the benefit of the income of each without 
inquiry into the source. So far as the Constitution of the United 
States is concerned, the legislature has power to determine what 
the consequences of marriage shall be, and as it may provide that 
the husband shall or shall not have certain rights in his wife’s prop- 
erty, and shall or shall not be liable for his wife’s debts, it may 
enact that he shall be liable for taxes on an income that in every 
probability will make his life easier and help to pay his bills. Tax- 
ation may consider not only command over, but actual enjoyment of, 
the property taxed. See Corliss v. Bowers, 281 U. 8. 376, 378. In 
some States, if not in all, the husband became the owner of the 
wife’s chattels, on marriage, without any trouble from the Consti- 
tution; and it would require ingenious argument to show that 
there might not be a return to the law as it was in 1800. It is all 
a matter of statute. But for statute, the income taxed would belong 
to the husband, and there would be no question about it. 

**T will add a few words that seem to me superfluous. It is 
said that Wisconsin has taken away the former characteristics of 
the marriage state. But it has said in so many words that it keeps 
this one. And when the legislature clearly indicates that it means 
to accomplish a certain result within its power to accomplish, it is 
our business to supply any formula that the elegantia juris may 
seem to require. Sexton. v. Kessler & Co., 225 U. S. 90, 97.’’# 


Nearing the end of his service as a judge, Holmes spoke out in 
United States ex rel. Polymeris v. Trudell* with all his wonted vigor 
in support of his often-reiterated conception of law as an expression of 
state power, utterly divorced from considerations of moral or ethical 
propriety.*4 The case involved the fate of Aspasia Polymeris and her 
daughter Antigone, Greek citizens who lawfully entered the United 
States and lived in New York City. Because of Aspasia’s husband’s ill- 
ness they went back to Greece for a temporary visit. After his death 
the necessity of settling his estate prolonged their stay until 1924. Fail- 


421d. at 219-220. 

43 284 U. S. 279 (1932). 

44 See HoLmMES, THE CoMMON Law 110 (1881); Holmes, “The Path of the Law,” 
10 Harv. L. Rev. 457 at 461 (1897); Kawananakoa v. Polyblank, 205 U. S. 349 at 
353 (1907); American Banana Co. v. United Fruit Co., 213 U. S. 347 at 356-358, 
29 S. Ct. 511 (1909); The Western Maid, 257 U. S. 419 at 432, 42 S. Ct. 159 (1922); 
SHRIVER, JUSTICE OLIVER WENDELL HoLmes: His Book Notices AND UNCOLLECTED 
LETTERS AND Papers 157 (1936); 2 Hotmes-PoLtock Letters, edited by Howe, 212, 
307 (1942); J. C. Ford, “Fundamentals of Holmes’ Juristic Philosophy,” 11 ForpHAM 
L. Rev. 255 at 259 ff. (1942). 
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ing to obtain documents which would permit them to return to New York, 
they finally succeeded in getting authority to cross Canada on a pre- 
tended trip from Greece to Japan. In 1930 they sought to enter the 
United States at St. Albans, Vermont, but were taken into custody. 
They sought release by habeas corpus, on the ground that they were 
entitled to enter the country. The court below held that they were 
properly excluded ‘‘since the Secretary of Labor did not admit them in 
his discretion’’ and they did not possess ‘‘an unexpired valid immigra- 
tion visa or an unexpired valid permit to reenter in accordance with 
the regulations promulgated’’ under the Immigration Act of 1924.4 
This holding was affirmed by the Supreme Court. 
Holmes’s words rang out in peremptory tones: 


‘‘The relators have no right to enter the United States unless 
it has been given to them by the United States. The burden of 
proof is upon them to show that they have the right. Immigration 
Act of 1924, § 23, 43, Stat. 165; Code Title 8, § 221. By § 13, 
and the regulations under it, as remarked by the court below, a 
returning alien can not enter unless he has either an immigration 
visa or a return permit. The relators must show not only that 
they ought to be admitted but that the United States, by the only 
voice authorized to express its will, has said so. Obviously it has 
not done so, and therefore the judgment must be affirmed.’’*® 


On the day before his retirement, Holmes rendered his last judicial 
opinion. The case was Dunn v. United States,** where it was contended 
that the jury’s verdict in a liquor case was inconsistent. The indict- 
ment was in three counts, charging: (1) maintaining a nuisance by 
keeping liquor for sale at a specified place; (2) unlawful possession; 
(3) unlawful sale. There was an acquittal on the second and third 
counts, and a conviction on the first. The testimony was identical on 
all three counts, the defendant testifying that he was elsewhere at the 
time of the alleged sale. The Government argued that even if the jury 
believed the defendant’s alibi, it might consistently have found that 
some other person was doing the unlawful business on the premises, with 
defendant’s knowledge. 

Holding that ‘‘consistency in the verdict is not necessary,’’* since 
each count is regarded as a separate indictment, Holmes went on to 
say : 
‘‘That the verdict may have been the result of compromise, or of 
a mistake on the part of the jury, is possible. But verdicts cannot 
be upset by speculation or inquiry into such matters.’’*® 





45 43 Stat L. 153 at 161 (1924). 

46 United States ex rel. Polymeris v. Trudell, 284 U. S. 279 at 280-281 (1932). 
Fiat lex, ruat justitia. 

47 284 U. S. 390 (1932). 

48 Id. at 393. On the authority of this holding, the Court on January 25, 1932 
in Borum v. United States, 284 U. S. 596, 52 S. Ct. 205 sustained the collective con- 
viction of three defendants, each of whom was individually acquitted by the same 
~ oe killing a prohibition agent. See New York Times, January 26, 1932, p. 10, 
col. 4. 

rr Dunn v. United States, 284 U. S. 390 at 394 (1932). Mr. Justice Butler dis- 
sented. 
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As the foregoing analysis of his opinions rendered after reaching 
the age of ninety indicates, Mr. Justice Holmes retained to the last his 
powers of keen analysis and cogent statement. To be sure, some of 
Holmes’s earlier opinions on important constitutional issues were more 
colorful and more significant historically. A placid period of humdrum 
routine litigation (antedating the stirring struggles over the constitu- 
tionality of ‘‘New Deal’’ measures) did not offer the occasion for mem- 
orable pronouncements. But Holmes was always adequate, whether 
dealing with the interpretation of the Constitution of the United States 
or the construction of a statute penalizing interstate transportation of 
stolen motor vehicles. Part of his greatness as a judge lay in his ability 
to give appropriate treatment to small matters as well as great. Thus, 
Holmes’s valedictory utterances from the bench were not unworthy to 
rank with the products of his prime.®! If ‘‘a man’s spiritual history is 
best told in what he does in his chosen line,’’*? it is a heartening record 
which these final labors of a mighty craftsman relate. They fortify his 
right ‘‘to believe when the end comes, for till then it is always in doubt, 
that one has touched the superlative.’’®* 





50 LERNER, THE MIND AND FaitH oF Justice Hotmes 41, 412 (1943). 

51 Of course Holmes’s output was less than it was in earlier years when he was 
“working like a beaver . . . turning out about one written opinion a week.” Holmes 
on January 5, 1907. 1 Hotmes-Pottock Letters, edited by Howe, 137 
( 

52 SHRIVER, JUSTICE OLIVER WeENDELL Hotmes: His Book Notices AND Un- 
COLLECTED LETTERS AND Papers 167 (1936). 

53 2 HoLMEs-PoLLock LETTERS, edited by Howe, 72 (1942). 





Use of Titles “Attorney” or “Counsel” By 
Non-Lawyer Practitioners* 


In connection with the recent addition to the Association’s Code of 
Ethies reading as follows: 


‘*Titles—No member of the Association not admitted to the 
bar shall use the title ‘Attorney’ or ‘Counsel,’ but should use the 
title ‘Traffic Manager,’ ‘Practitioner before the Interstate Com- 
merce Commission,’ ‘Registered Practitioner,’ or other appropriate 
title or designation.’’ 


We desire to direct the attention of our members to the following pro- 
vision in the Commission’s Rules of Practice: 

‘*Rule 71(b)—Standards of conduct. All persons appearing 
must conform to the standards of conduct required by the Code of 
Ethies of the Association of Interstate Commerce Commission Prac- 
titioners. Failure to conform to those standards will be ground 
for declining to permit appearance in any proceeding before the 
Commission.”’ 

To save non-lawyer practitioners from embarrassment in the future, 


may we suggest strict adherence to the new addition to the Code of 
Ethics. 








*See November, 1944, Journal, pp. 125-150. 








e of 


the 
the 


/OM- 
“iate 


pro- 


ring 
e of 
'rac- 
und 

the 


ure, 
e of 








Committee Appointments 
1944-45 


Following are Committee appointments for the year 1944-45: 
Executive 


William W. Collin, Jr., Chairman, (A) 928 Frick Building, Pitts- 
burgh 19, Pennsylvania; Charles E. Bell, (B), Investment Building, 
Washington 5, D. C.; Edwin H. Burgess, (A), 143 Liberty Street, New 
York 5, N. Y.; Charles Donley, (B), Dravo Building, Pittsburgh, Penn- 
sylvania; F. C. Hillyer,* (A), 227 West Forsyth Street, Jacksonville, 
Florida; A. L. Reed,* (A), Mercantile National Bank Building, Dallas, 
Texas; Charles R. Seal, (A), 22 Light Street, Baltimore, Maryland; 
Warren H. Wagner, (A), Investment Building, Washington 5, D. C.; 
Horace L. Walker,* (A), 1500 First National Bank Building, Richmond 
10, Virginia. 





* Appointed by President Wm. W. Collin, Jr., in accordance with provisions 
of Section 1, Article VII of Association’s Constitution. 





Admission to Practice 


George H. Shafer, Chairman, (A), First National Bank Building, 
St. Paul, Minnesota; Elmer B. Collins, (A), 1416 Dodge Street, Omaha, 
Nebraska; R. A. Ellison, (B), Neave Building, Cincinnati, Ohio; John 
J. Fitzpatrick, (A), Terminal Tower, Cleveland, Ohio; Lowell Hastings, 
(A), 400 West Madison Street, Chicago, Illinois; A. 8. Knowlton, (A), 
143 Liberty Street, New York, N. Y.; William A. Maidens, (A), In- 
vestment Building, Washington, D. C.; Walter R. Scott, (A), 1419 
Board of Trade Building, Kansas City, Missouri; E. George Siedle, (B), 
Armstrong Cork Company, Lancaster, Pennsylvania. 





Education for Practice 


Balthasar H. Meyer, Chairman, (B), Shoreham Building, Washing- 
ton 5, D. C.; Ernest S. Ballard, (A), 120 South La Salle Street, Chi- 
eago 3, Illinois; John C. DeMar, (A), 637 North Western Bank Build- 
ing, Minneapolis 2, Minnesota; Howard G. Freas, (B), State Building, 
San Francisco 2, California; James P. Haynes, (B), 421 West Market 
Street, Louisville, Kentucky; Frederick M. Ives, (A), 50 State Street, 
Boston, Massachusetts; Frank A. Leffingwell, (A), 1013-16 Praetorian 
Building, Dallas, Texas; Thomas F. Lynch, (A), 71 Broadway, New 
York, N. Y.; T. C. Maurer, (B), 227 West Forsyth Street, Jacksonville, 
Florida. , 
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Legislation 


Harry C. Ames, Chairman, (A), Transportation Building, Wash- 
ington 6, D. C.; J. N. Davis, (A), White Building, Seattle, Washington; 
Henry E. Foley, (A), 10 Post Office Square, Boston, Massachusetts; 
George O. Griffith (B), Suite 300 - 22 East 40th Street, New York 16, 
N. Y.; John B. Keeler, (A), Koppers Building, Pittsburgh, Pennsy]- 
vania; Raymond W. Moore, (A), 310 Ward Parkway, Kansas City, 
Missouri; Giles Morrow, (A), Colorado Building, Washington 5, D. C.; 
Charles R. Seal, (A), 22 Light Street, Baltimore, Maryland; D. Lynch 
Younger, (A), Norfolk & Western Railway, Roanoke, Virginia. 





Membership 


Lee J. Quasey, Chairman, (A), 160 North La Salle Street, Chicago, 
Illinois; John M. Agrey, (B), Association of Commerce, Minot, North 
Dakota; A. G. Anderson, (B), 26 Broadway, New York, N. Y.; D. T. 
Costello, (B), Rm. 101, 526 Mission Street, San Francisco, Calif. ; Robert 
Fletcher, (A), 150 Causeway Street, Boston, Massachusetts; E. C. 
Kitching, (B), 205 First National Bank Building; Bartlesville, Okla- 
homa; Henry McAllister, (A), P. O. Box 1018, Denver, Colorado; J. E. 
Marks, (A), 145 East High Street, Lexington 4, Kentucky; Charles C. 
Parsons, (A), 1002-6 Kearns Building, Salt Lake City, Utah; Merle D. 
Perry, (B) Pittsburgh Serew & Bolt Corporation, Pittsburgh, Pennsyl- 
vania; C. H. Pistor, (A), 806 Texas & Pacific Building, Dallas, Texas; 
Donald A. Schaefer, (A), 803 Public Service Building, Portland 4, 
Oregon; George Shuler, (B), 6334 South Building, Department of Ag- 
riculture, Washington 25, D. C.; Charles Strickland, (B) Proximity 
Manufacturing Company, Greensboro, N. C.; I. T. Williams, (B), 
Florida Railroad Commission, Tallahassee, Florida; R. F. Wood, (A), 
407 North 8th Street, St. Louis, Missouri. 





Memorials 


Edward H. DeGroot, Jr., Chairman, (A), Colorado Building, Wash- 
ington 5, D. C.; A. H. Ferguson, (A), 162 Westminster Street, Provi- 
dence 1, R. I.; Earl Girard, (B), 10 North Clark Street, Chicago, Illi- 
nois ; Sam Goodstein, (B), 1101 Commerce Street, Dallas, Texas ; Charles 
V. Hanlon, (B), 140 Cedar Street, New York, N. Y.; August W. Heck- 
man, (A), 591 Summit Avenue, Jersey City, N. J.; Clarence G. Marsh, 
(B), Rm. 402, 348 Baronne Street, New Orleans 12, Louisiana; J. H. 
Sturtevant, (A), 101 Milk Street, Boston 9, Massachusetts; Mrs. Har- 
riet P. Tyler, (A), 526 Mission Street, San Francisco, California. 





Nominations 
John H. Wilharm, Chairman, (B), 535 Smithfield Street, Pitts- 
burgh, Pennsylvania; John E. Benton, (A), 7415 New Post Office Build- 
ing, Washington 25, D. C.; Warren K. Brown, (B), 530 State Building, 
San Francisco 2, California; Charles Bolster, (A), 1 Federal Street, 
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Boston 10, Massachusetts; Norman D. Chapin, (B), 40 Rector Street, 
New York, N. Y.; Francis R. Cross, (A), Baltimore & Ohio Railroad, 
Baltimore, Maryland; James Gray, (A), 135 East 11th Place, Chicago 
5, Illinois; Harry G. Schad, (B), 260 South Broad Street, Philadelphia, 
Pennsylvania; E. H. Thornton, (B), 310 Board of Trade Annex, New 
Orleans 12, Louisiana. 





Procedure 


James Garfield, Chairman, (A), 30 State Street, Boston, Massachu- 
setts; F. A. Doebber, (B), 300 Farm Bureau Building, Indianapolis 9, 
Indiana; Edward A. Kaier, (A), 927 Pennsylvania Station, Pittsburgh 
22, Pennsylvania; Perry R. Moore, (A), 1100 First National-Soo Line 
Building, Minneapolis 2, Minnesota; R. L. Murphy, (A), Citizens & 
Southern National Bank Building, Atlanta, Georgia; Maurice G. Rob- 
erts, (A), 1025 Frisco Building, St. Louis, Missouri; Ronald Shadburne, 
(B), U. S. Maritime Commission, Washington, D. C.; Robert B. Tuns- 
tall, (A), 322 Citizens Bank Building, Norfolk 10, Virginia; Earl B. 
Wilkinson, (A), 231 South La Salle Street, Chicago, Illinois. 





Professional Ethics and Grievances 


Kenneth J. McAuliffe, Chairman, (A), 5064 DuPont Building, Wil- 
mington 98, Delaware; Rolla D. Campbell, (A), First Huntington Na- 
tional Bank Building, Huntington, West Virginia; Arthur W. Cowles, 
(B), State Office Building, Hartford, Connecticut; Russell B. James, 
(A), 547 West Jackson Boulevard, Chicago 6, Illinois; Frank Karr, 
(A), 610 South Main Street, Los Angeles, California; A. A. Mattson, 
(A), Koppers Building, Pittsburgh, Pennsylvania; H. D. Rhodehouse, 
(B), Republic Building, Cleveland, Ohio; A. J. Ribe, (B), Woodward 
Building, Birmingham, Alabama; Roland Rice, (A), 1424 - 16th Street, 
N. W,. Washington, D. C. 





SPECIAL COMMITTEES 


Appointment of I. C. C. Commissioners 


Luther M. Walter, Chairman, (A), 135 South La Salle Street, 
Chicago 3, Illinois; Edmund M. Brady, (A), 2288 Penobscot Building, 
Detroit, Michigan; Grenville Clark, (A), 31 Nassau Street, New York, 
N. Y.; William H. Day, (B), 80 Federal Street, Boston, Massachusetts ; 
Allan P. Matthew, (A), Balfour Building, San Francisco 4, California. 





Practice Before Regulatory Bodies of States and Federal Government 
and Unauthorized Practice of the Law 


Elmer A. Smith, Chairman, (A), 135 East 11th Place, Chicago 5, 
Illinois; Charles Donley, (B), Dravo Building, Pittsburgh, Pennsyl- 
vania; Horace L. Walker, (A), 1500 First National Bank Building, 
Richmond 10, Virginia. 
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Review of I. C. C. Decisions 


Elmer A. Smith, Chairman, (A), 135 East 11th Place, Chicago 5, 
Illinois; Harry C. Ames, (A), Transportation Building, Washington 
6, D. C.; Wilbur LaRoe, Jr., (A), Investment Building, Washington 5, 
D. C.; Walter McFarland, (A), 547 West Jackson Boulevard, Chicago 
6, Illinois; Clarence A. Miller, (A), 1120 Tower Building, Washington 
5, D. C. 





To Cooperate With the Administrative Law Committee of the 
American Bar Association 


Elmer A. Smith, Chairman, (A), 135 East 11th Place, Chicago 
Illinois; Harry C. Ames, (A), Transportation Building, Washington 
D. C.; Wilbur LaRoe, Jr., (A), Investment Building, Washington 
D. C.; Walter McFarland, (A), 547 West Jackson Boulevard, Chicago 
6, Illinois. 
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Our Honor Roll 


By Epwarp H. DeGroot, Jr. 


Association Members in the Armed Forces of Our Country 


Captain Doss H. Berry, (Formerly Traffic Manager and Director 
of the Port of Beaumont, Texas), is now Traffic Manager, Port Author- 
ity of Pensacola, Florida, 1001 American Bank Building, Pensacola, 
Florida. 


Colonel A. Lane Cricher (April 1944, Journa), has now resumed 
his law practice in Washington, D. C. 


Staff Sergt. Louis J. Chick, 32511972, 853rd Bomb Sq., 491st Bomb. 
Group may be addressed through A. P. O. 558, Care Post Master, New 
York, N. Y. 


Pfc. John N. Gumley (formerly T. M., R. C. Williams & Co. Inc., 
New York, N. Y.) may be reached by mail addressed Care Norfolk 
Company, Norfolk Army Base, Norfolk, Virginia. 


Colonel J. K. Hiltner, (Formerly Traffic Manager, United States 
Pipe & Foundry Company—May, 1944 JourNna.), has left Italy. Colonel 
Hiltner’s present address is: G.S.C., A.F.L. Hdqs. S. LOC, A.P.O. 39, 
c/o Post Master New York, N. Y. 


A/T Stanley J. Maciula, 42105705, (Formerly Traffic Manager, 
Federal Sweets & Biscuit Company, 60 Clifton Boulevard, Clifton, N. J.), 
is at present an Aviation Trainee at Napier Field, Alabama. Upon the 
eompletion of his training Mr. Maciula will become commissioned as a, 
navigator. 


Staff Sergt. John K. Meskimen (June 1944, JourNnaL), Should now 
be addressed care H. Q. Co., 766th Ry. Shop Bn., Camp Millard, Bucy- 
rus, Ohio. 


Ensign B. Hudson Milner, U. S. N. R., 381004, may now be reached 
through the mails by addressing him C. I. N. C., Pac., Care Fleet Post 
Office, San Francisco, California. 


Tieut. (j. g.) Warren Price, Jr. (June 1944, Journau), is now on 
duty at Armed Guard Center Receiving Station, 52nd Street and First 
Avenue, South Brooklyn, N. Y. 


M. Sergt. I. V. Simon, 32507216 (June 1944, JourNAL), is now ad- 
dressed care ASCOM, Transportation Section, A. P. O. 358, San Fran- 
cisco, California. 


Lieut. Harold E. Spencer, U. S. N. R. (May 1944, Journau), is now 
assigned to duty at Eastseafron-Communications, 90 Church Street, 
New York 7, N. Y. 


Lieut. Colonel Arthur M. Stephens, T. C. (September 1944, Jour- 
NAL), has now been assigned to duty with Army Service Forces, New 
York Port of Embarkation, 51st Port, Fort Hamilton, N. Y. 


= -* 








Rail Transportation 
By A. Rea Wiuuiams, Editor 


FINANCE 
Alabama, Tennessee and Northern Railroad Co. 


The Alabama, Tennessee & Northern Railroad Corporation (John T. 
Cochrane, Jr., Trustee) has completed its reorganization under Section 
77 of the Bankruptcy Act, and is now the Alabama, Tennessee and 
Northern Railroad Company. 





Central of Georgia Reorganization 


The I. C. C. has released a report proposed by Examiner J. V. 
Walsh in Finance Docket No. 12950—Central of Georgia Railway Com- 
pany Reorganization. 





Chicago, Milwaukee, St. Paul & Pacific Railroad Reorganization 


The U. S. Cireuit Court of Appeals for the Seventh Circuit has dis- 
missed the appeal taken from the revised plan of reorganization for the 
Chicago, Milwaukee, St. Paul & Pacific Railroad Company, clearing the 
way for the consummation of the plan. Security holders have received 
ballots for voting on the proposed plan. The ballots were returnable 
to the I. C. C. by November 29. 





Denver & Rio Grande Western Reorganization 


Judge Symes of the U. S. District Court for the District of Colorado, 
at Denver, on November 1st approved the I. C. C. plan for the reorgani- 
zation of the Denver & Rio Grande Western Railroad and its subsidiary 
debtor, the Denver & Salt Lake Western Railroad Company. The cap- 
italization under the approved plan will be reduced from approximately 
$240,000,000 to approximately $155,000,000. 





Florida East Coast Reorganization 


The I. C. C. has been asked by a refunding bond committee of the 
Florida East Coast Railway to reopen reorganization proceedings in 
that case so as to permit filing of a new plan which would permit the 
Atlantic Coast Line to purchase sixty percent of the common stock of 
the new company. The Commission has not yet approved a plan of 
reorganization for the company. 
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Seaboard Airline Reorganization 


The plan of reorganization of the Seaboard Airline Railway Co. was 
approved and adopted on November 1, by protective committees repre- 
senting twelve bond issues of the company. 





Denver & Rio Grande Western Joint Operation 


The Trustees of the Denver & Rio Grande Western Railroad Com- 
pany and the Trustees of the Union Pacific Railroad Company have 
been authorized by Division 4 of the I. C. C. to acquire joint use of 
the passenger station and appurtenant facilities of the Salt Lake City 
Union Depot & Railroad Company, in Salt Lake City, Utah. 





Minneapolis & St. Louis Merger 


Division 4 of the I. C. C. recently approved the merger of the proper- 
ties of the Minneapolis & St. Louis Railroad Corporation into the Min- 
neapolis & St. Louis Railway Company for ownership, management, and 
operation. 





MISCELLANEOUS 
Erie Railroad Block Signal Installation 


The I. C. C. has ordered the Erie Railroad Company to show cause 
by December 15, 1944 why it should not be required to install on that 
portion of its line between Cold Spring, Ohio, and Drawbridge, Dayton, 
Ohio, used by trains of the Cleveland, Cincinnati, Chicago and St. Louis 
Railway (The New York Central Railroad Company, Lessee), subject 
to approval by the Commission, a suitable block signal, automatic train 
control, cab signal or other system to provide increased protection. 





Bingham & Garfield Emergency Board 


The President has appointed the Emergency Board to consider the 
dispute between the Bingham & Garfield Railway Company and the 
BLFE, due to the refusal of the carrier to adopt standard working rules. 
The members of the Board are Judge Richard F. Mitchell of the Supreme 
Court of Iowa, Colonel Walter C. Clephane, a Washington, D. C. lawyer, 
and Dr. A. G. Crane, former president of the University of Wyoming. 
The Board was scheduled to begin hearings in Salt Lake City on Nov- 
ember 21. 
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Storage of Cotton in Oklahoma and Texas 


OPA has issued Amendment 185 to Revised S. R. 14, dated October 
31, 1944, providing new maximum prices for emergency open yard stor- 
age of cotton in Oklahoma and Texas so far as provided by warehouse- 
men. 





N. R. A. B. Cases 


The First Division of the National Railroad Adjustment Board on 
October 28, 1944, had 5,301 cases awaiting decision. It had heard 949 
of these cases, of which 124 are deadlocked. 





National Mediation Board Funds 


President Roosevelt has submitted to the House of Representa- 
tives recommendations of the Bureau of the Budget for an additional 
appropriation of $14,400 for the National Mediation Board in order 
that it may obtain additional mediators. 





Payments For Employees’ Suggestions Held to be “Compensation” 


The General Counsel of the Railroad Retirement Board has ruled 
that awards or payments made by an employer under the Railroad 
Retirement and Railroad Unemployment Insurance Acts as awards for 
employee suggestions constitute ‘‘compensation’’ within the meaning 
of those Acts. 





General Somervell Reports on Transportation 


Lieutenant General Brehon Somervell, Commanding General of the 
Army Service Forces, submitted his Annual Report to The Under Secre- 
tary of War and to The Chief of Staff, on November 15, 1944. The fol- 
lowing is quoted from his report: 

‘‘The continuing concern of the Army Service Forces in moving 
supplies and men overseas has been available shipping. The growth 
of our merchant marine and the elimination of losses from enemy ac- 
tion have been paralleled by larger cargoes and more troops despatched 
from the United States. The Army Service Forces shipped a grand total 
of 40 million tons of cargo overseas in 1944, compared with 19 million 
tons in 1943. A total of 2,600,000 passengers were embarked, including 


troop units, replacements, and other personnel, compared with 1,200,000 
in 1943.”’ 
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Discharge Actions Delayed 


The U. S. District Court for the Northern District of Illinois, at 
Chicago, has temporarily enjoined the Santa Fe and a number of other 
carriers from dropping 23 Negro porter-brakemen from active service 
under a union agreement. The porter-brakemen perform switching and 
other duties. The complaint, upon which the temporary injunction was 
issued, alleges that the Director General of Railroads in 1918 ordered 
Negroes employed as firemen, trainmen and switchmen be paid at the 
same rates as white employees. The complaint further alleges that in 
April 1942 the First Division of the National Railroad Adjustment 
Board ruled that only union members could be employed as switchmen, 
and since Negroes are barred from membership in the BRT, they are 
being deprived of their property rights under the Fifth Amendment 
to the Constitution, through a contract between the Santa Fe and the 
BRT. 

The complaint was filed in a class suit representing interests of 
300 men similarly situated. The National Railroad Adjustment Board 
is made a party defendant. 





War Freight Handling Speeded in September 


Steps taken by the Army Transportation Corps for faster handling 
of freight resulted in a saving of 5,000 car-days, alleviated the short- 
age in rolling stock and cut charges by thousands of dollars during the 
month of September, the War Department announced on November 9. 

‘*This campaign of the Transportation Corps,’’ the announcement 
said, ‘‘is aimed at helping the railroads to reduce the time required to 
load and unload freight cars. The improvement shown in September 
makes it possible for available cars to haul an increased volume. The 
Transportation Corps’ Traffic Control Division. routes and releases all 
War Department freight, as well as mass troop traffic. 

‘‘During September 250,000 freight cars were loaded or unloaded 
at Army depots, camps, ports of embarkation, holding and reconsign- 
ment points and other installations. Of this number, 160,000 were re- 
leased within 24 hours, an unusually high performance record, and 
another 60,000 were released before the end of the second day. 

‘To encourage prompt handling, the railroads, under authority of 
the Interstate Commerce Commission, charge fixed fees for each day 
cars are delayed beyond 48 hours. These are called demurrage charges. 
Because of the shortage of rolling stock, the Commission recently ap- 
proved a sharp increase in demurrage rates on box cars held more than 
three days after the expiration of the ‘free’ time, or the first 48 hours. 

‘Only 12 percent of the total cars handled in the month were 
delayed in loading or unloading beyond the two ‘free’ days. This con- 
trasts with 14 per cent in both July and August for which demurrage 
charges had to be paid by the War Department. 

‘*In addition, the Army-Navy consolidating stations and freight 
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distributing agencies made favorable showings in September. Eighty- 
three per cent of the cars received by these installations were released 
within 24 hours. In the case of the consolidating stations, only two per 
cent of the cars were held longer than 48 hours. It was only one per 
cent in the case of the distributing agencies.’’ 





PERSONAL APPOINTMENTS AND RETIREMENTS 
Association of American Railroads Officers 


J. Carter Fort, who has been General Counsel of the Association of 
American Railroads since December 9, 1941, has been elected Vice 
President and General Counsel. Judge R. V. Fletcher, who has been 
Vice President-Law, was elected Vice President-Research. He will 
continue as Chairman of the Railroad Committee for the Study of 
Transportation, and will represent the Association of American Rail- 
roads in the Government’s anti-trust suit at Lincoln, Nebraska. 





Dr. W. H. S. Stevens Appointed Director Bureau of Transport 
Economics and Statistics 


The Interstate Commerce Commission has appointed Dr. W. H. S. 
Stevens as Director of its Bureau of Transport Economics and Sta- 
tistics to sueceed Dr. M. O. Lorenz who voluntarily retired on October 
31, 1944. Dr. Stevens joined the staff of the Commission in 1936 as 
Head Transport Economist of the then Bureau of Statistics. He was 
appointed Assistant Director on April 16, 1938 and has since continued 
in that position. 

Dr. Stevens was educated at Colby College, George Washington, 
Cornell, and Chicago Universities, and the University of Pennsylvania 
from the last of which he received his degree of Doctor of Philosophy 
in Economics. 

He has taught at the Wharton School, University of Pennsylvania, 
Columbia University and Tulane University of Louisiana. He resigned 
his position as professor of business organization and management at 
the latter university to become a Special Expert with the Federal Trade 
Commission for work in connection with unfair competition. He later 
became Assistant Chief Economist of that agency, a position which he 
held for more than 15 years prior to joining the staff of the Interstate 
Commerce Commission. 

Dr. Stevens is the author of more than thirty economic monographs 
and special studies dealing with finance, transportation, marketing, 
and monopoly and competition, etc. 
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Bureau of Safety Appointments 


The Interstate Commerce Commission has appointed E. D. Rine- 
hart as an Assistant Director of the Bureau of Safety to succeed Syd- 
ney R. White, deceased. 

Mr. Rinehart has been associated with the Bureau of Safety for 
19 years, the last six of which as Chief of the Accident Investigation 
Section. Prior to his service with the Commission he was employed 
by different railroads including the Pennsylvania, Chicago, Burling- 
ton & Quincy, Denver & Rio Grande and Panama railroads in different 
capacities from telegraph operator to assistant train master. 

Charles G. Fuller, an Inspector of Accident Investigation assigned 
to the Bureau of Safety was promoted to Chief Inspector, Accident In- 
vestigation effective December 1, 1944. Prior to his service with the 
I. C. C. which began on January 13, 1938, Mr. Fuller held the position 
of telegraph operator, station agent, train dispatcher, chief train dis- 
patcher and yardmaster. He was employed by the C. & N. W. Ry. for 
13 years and a like period with the Florida East Coast Ry. 





National Railway Labor Pane! Personnel Changes 


Mr. Walter T. Nolte, who has been Assistant in Charge of Wage 
and Salary Stabilization, National Railway Labor Panel, has resigned 
that position and become an attorney in the Department of Justice. 
He has been succeeded by Mr. Nelson M. Bortz, who has been with the 
National Mediation Board for a number of years. 





STATISTICS 
Railroad Net Income—September 


Class I railroads of the United States in September, 1944, had 
an estimated net income, after interest and rentals, of $55,400,000 
compared with $69,977,815 in September, 1943, according to reports 
filed by the carriers with the Bureau of Railway Economics of the 
A. A. R. 

In the first nine months of 1944, they had estimated net income, af- 
ter interest and rentals, of $502,000,000 compared with $697,444,084 in 
the corresponding period of 1943. 

Class I railroads in September, 1944, had a net railway operating 
income, before interest and rentals, of $89,126,460 compared with a 
net railway operating income of $110,258,969 in September, 1943. 
(September is the sixteenth consecutive month in which the net earn- 
ings of the carriers has shown a decline.) 

Class I railroads in the first nine months of this year had a net 
railway operating income, before interest and rentals, of $847,884,524 
compared with $1,082,556,139 in the same period of 1943. 
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In the twelve months ended September 30, 1944, the rate of return 
on property investment averaged 4.10 per cent compared with a rate 
of return of 5.89 per cent for the twelve months ended September 30, 
1943. 





Revenue Freight Loadings 


Loading of revenue freight for the week ended November 18, 1944 
totaled 864,373 cars. This was a decrease below the corresponding 
week of 1943 of 17,914 cars, or two per cent, but an increase above the 
same week in 1942 of 27,611 cars or 3.3 per cent. 

Loading of revenue freight for the week of November 18, increased 
24,884 cars, or three per cent above the preceding week. 

Coal loading amounted to 175,567 cars, an increase of 19,725 cars 
above the preceding week, but a decrease of 12,706 cars below the cor- 
responding week in 1943. 





Railroad Freight Traffic 


The volume of freight traffic handled by Class I railroads in Oc- 
tober 1944, measured in revenue ton-miles, amounted to approximately 
63,500,000,000 ton-miles, according to a preliminary estimate based 
by the Association of American Railroads on reports received from 
the railroads. The decrease under October 1943 was two and one-half 
percent. Class I railroads in the first nine months of 1944 performed 
two and one-half per cent more revenue ton-miles of service than in the 
same period of 1943. The 1944 total was eighteen per cent greater 
than 1942 and two and one-quarter times the ton-miles volume of the 
first ten months in 1939. 





Railway Employment 


Class I steam railways, excluding switching and terminal com- 
panies had 1,409,663 employees at the middle of the month of October 
1944, an increase of 3.11 percent as compared with the middle of Oc- 
tober 1943, and a decrease of 1.27 percent as compared with the middle 
of September 1944. Railway employment at the middle of October 1944 
was 133.7 percent of the 1935-1939 average. 





Steam Railway Accidents 


A statement released by the Bureau of Transport Economics and 
Statistics of the I. C. C. shows that there were 1285 train accidents in 
September 1944 as compared to 1252 in September 1943. 

There were 12,136 train accidents in the first nine months of 1944 
as compared with 12,158 such accidents in comparable period of 1943. 
During the first nine months of 1944, 173 passengers on trains have 
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been killed in train and train-service accidents and 3451 passengers 
have been injured in such accidents. During the same period there have 
been 735 employees killed and 35,003 employes injured on duty. This 
compares with 727 killed and 33,815 injured in the comparable period of 
1943. 





Car Company Reports 


The Bureau of Transport Economics and Statistics of the I. C. C. 
has released No. Q-900 summarizing quarterly reports of persons fur- 
nishing cars to or on behalf of carriers by railroad or express companies 
for the second quarter, April to June, 1944. At the end of June 1944 
these companies owned 268,381 cars. In that quarter these cars made 
2,579,189,977 miles, including 1,348,200,830 miles when loaded. The 
companies received $40,890,837 for the use of these cars during that 
period. 





Attorney General Biddle Files Brief Amicus Curiae in Georgia Case 


On December 28th, the Attorney General filed a brief, as amicus 
curiae, in the Supreme Court urging the Court to take jurisdiction in a 
complaint filed by Governor Ellis Arnall of Georgia, charging twenty 
railroads with conspiring to maintain freight rates discriminatory to 
the Southern States. (The State of Georgia v. The Pennsylvania Rail- 
road Company, et al, October Term, 1944). The brief sets forth that 
the complaint involves a question as to whether violations of the Fed- 
eral Anti-Trust Laws are involved in rate-making machinery set up by 
the railroads. 








Motor Transportation 


By J. Nrntan Beau, Editor 


Frozen Vegetables—Not Exempt Commodity 


In Docket MC 7213 Sub 2, extension application of Lester C. 
Newton, Division 5 concluded that a certificate was necessary to trans- 
port frozen fruits and vegetables, which would be exempt under 
Section 203(b) (6), if transported with normal refrigeration. The 
Division held that fresh-frozen fruit and vegetables involve special 
treatment and are therefore processed agricultural commodities. 





Reciprocity—Construed by Federal Court 


In a suit involving the Denver-Chicago Trucking Company, Inc., 
a United States District Court in Iowa construed the reciprocity agree- 
ment between Iowa and Nebraska. Iowa contended that while there 
was a reciprocity agreement between Iowa and Nebraska, that the 
Denver-Chicago Trucking Company- was not entitled to its benefits 
because it had licensed its vehicles in Nebraska as a subterfuge to re- 
ceive the benefits of reciprocity with Iowa. Iowa contended that the 
actual residence of the Motor carrier was Colorado even though it was 
incorporated in Nebraska. It was further contended that the trucking 
firm did business in Iowa by maintaining a terminal in that state. An 
additional contention was that the company had no route between Iowa 
and Nebraska. 

The court held that the motor carrier was a legitimate Nebraska 
corporation and that the use of an interstate truck terminal did not 
represent use for intrastate business purposes. Iowa was required to 
recognize its reciprocal agreement with Nebraska. 





Government Aid—Motor Carrier Financing 


Through the Defense Plant Corporation arrangements have been 
made to finance the acquisition of motor carrier equipment which is 
essential for the national defense program. Under the arrangement, 
Defense Plant Corporation purchases the equipment and leases it to 
the operators who have an option to purchase if they desire to do so. 
Applicant must first secure an allocation certificate from the Office of 
Defense Transportation which requires a showing of necessity in con- 
nection with the war effort, and then arrangements may be made with 
the Defense Plant Corporation. On heavy duty trucks the rental pay- 
ments may be as low as 214% of the purchase price per month. 


—~28— 
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Suspension of Operations Due to War Conditions— ; 
Legal Rights of Carriers 


A United States Circuit Court has refused to review a District 
Court decision holding that a carrier whose operations were suspended 
due to wartime restrictions had no legal grounds for objection to another 
certificate being issued to a competitor. North Coast Transportation 
Co. and Independent Stages, Inc., had sued to set aside an Interstate 
Commerce Commission order granting a certificate to West Coast 
Bus Lines, Ltd. The three-judge statutory court had ruled that plain- 
tiffs were without a remedy and that the Commission had power and 
jurisdiction to issue certificates in the public interest without refer- 
ence to damage to an operator who was suspended for the duration. It 
was pointed out that the grant of operating authority to the first carrier 
did not carry with it any rights to a monopoly. Plaintiffs had sus- 
pended their operations in compliance with orders of the Office of De- 
fense Transportation. 





Airplane Parts—Classification Issues 


In proceedings, before the Commission, docketed as MC-C-409, the 
question arises as to whether shaped steel forms made for use in the 
construction of airplanes are ‘‘airplane parts’’ or ‘‘hardware’’ or 
‘iron or steel, plate, armor or deck.’’ The issue arose on complaint 
of the Glenn L. Martin Company and involves W. T. Cowan, Inc., a mo- 
tor carrier of Baltimore. Cowan billed Martin for ‘‘airplane parts’’ 
carrying a rate of one and one-half times first class, and Martin paid 
on the basis of ‘‘iron or steel, plate, armor or deck.’’ As an alternative 
contention Martin claims the articles should be shipped as ‘‘hardware.”’ 





Seizure of Truck Lines by United States 


Some time ago the government took technical possession of 103 
truck lines in the mid-west because of failure of the companies involved 
to comply with orders of the National War Labor Board. In the case of 
Wilson Storage and Transfer Company of Sioux Falls, South Dakota 
and Midnite Express, Inc., of Fargo, North Dakota, the government has 
taken physical possession, ousted the management and placed ODT 
personnel in charge. 





Fair Labor Standards Act—lIntrastate Operations 


In the case of Walling v. Comet Carriers, Inc., the United States 
District Court in New York held that the employees were entitled to 
overtime under the Fair Labor Standards Act. The carrier transported 
wholly within New York, materials in process of manufacture, between 
jobbers and the factory. The carrier contended that the manufactured 
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product eventually entered interstate commerce and that the trans- 
portation which it performed was in the stream of interstate commerce 
and therefore its employees were subject to the jurisdiction of the In- 
terstate Commerce Commission and exempt from the overtime wage 
provisions of the Fair Labor Standards Act. 

The court held that at the time of transportation by the carrier, 
the goods were not identifiable in connection with any sale in inter- 
state commerce; that the various manufacturing processes constituted 
breaks in the continuity of movement, and therefore the movements were 
intrastate commerce. In some instances there was an occasional move- 
ment across a state line and the court held that on those trips the em- 
ployees were engaged in interstate commerce and exempt from the over- 
time provisions of the Fair Labor Standards Act, if only one trip per 
week was made across the state line. 





Fair Labor Standards Act—Mechanics 


The United States District Court at Louisville, Kentucky, has 
under consideration the matter of overtime pay for mechanics. The 
ease is Keeling v. Huber and Huber Motor Express. The complainants 
are mechanics who admit their status as mechanics but contend that 
part of their time was spent working on parts, rather than directly on 
trucks, and for such work they claim to be entitled to overtime under 
the Fair Labor Standards Act and to be exempt from the jurisdiction of 
the Interstate Commerce Commission. The parts which the mechanics 
work on go into the stock pile of repair parts. The question presented 
is whether working on parts which go into the stock pile of parts, as 
distinguished from working directly on trucks or on parts which are di- 
rectly applied to trucks, constitutes such a difference in mechanical 
employment as to oust the Interstate Commerce Commission from jur- 
isdiction over hours of service and thereby make the employees subject 
to the overtime wage provisions of the Fair Labor Standards Act. A 
decision is expected in about 30 days. 





Liability of Teamsters Union to Suits 


In the case of The James Gibbons Company against the Inter- 
national Brotherhood of Teamsters and its Local No. 355, the United 
States District Court at Baltimore refused to dismiss the suit as to the 
International Union. 

Plaintiffs contended that a strike was called, which caused the 
damage, without compliance with various statutory provisions. The In- 
ternational Union contended that it could not be held responsible for the 
acts of its locals and it further contended that it was not ‘‘doing bus- 
iness’? in Maryland. The court pointed out that the International 
received 30% of the dues and was therefore ‘‘doing business in Mary- 
land.’’ 
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Social Security Taxes—Owner-Drivers 


In the case of Greyvan Lines, Ine. v. Harrison, in the United 
States District Court of Illinois it has been held that Greyvan Lines is 
entitled to recover amounts heretofore paid under protest as Social 
Security taxes on owner-drivers. The decision follows along the lines 
of a prior case involving the Mutual Trucking Company. 

The court held that the owner-drivers are independent contractors 
and that the employer-employee relationship did not exist between 
such owner-drivers and the carrier. The court pointed out that the 
drivers secured the profits or stood the losses in connection with such 
transportation. The court considered compliance with the safety regu- 
lations of the Commission and held that such regulations did not destroy 
the independent contractor status. These decisions have considerable 
bearing on Administrative Ruling No. 4 put out by the Bureau of Motor 
Carriers. | 





Effect of Affiliation on Exemptions 


In Docket MC 55000 and Sub 1, and MC-C-376, Division 5 has 
held that where an applicant operating wholly within a single state 
and claiming exemption from the certificate requirements under Sec- 
tion 206(a), is also a substantial stockholder in another. carrier sub- 
ject to the Commission’s jurisdiction, that such applicant cannot claim 
the benefits of exemptions and must secure a certificate from the Com- 
mission. In this case, the applicant had given away his stock in the 
interstate carrier to his employees but he had retained a position of 
advisor at any annual salary. The indirect control so retained by the 
applicant in the interstate carrier was deemed to be sufficient to defeat 
the exemption provisions of Section 206(a). 





A. & P.—Contract Carriers 


In Docket MC 75477, Harry Sonnanburg contract carrier appli- 
eation, Division 5 has reconsidered the form of authority which should 
be issued to contract carriers serving chain stores. In the prior report 
applicants were given authority to transport such merchandise as was 
dealt in by wholesale, retail and chain grocery and food business houses, 
when such commodities were moving between the stores and warehouses 
of such firms. This authority did not specify the classes of shippers to 
be served. Upon reconsideration the certificate was limited to serving 
shippers who operate such places of business and the restriction on 
movements between stores and warehouses was removed. The same pro- 
ceeding involved a number of other dockets of carriers serving A. & P. 
stores. 








Freight Forwarder Regulation 
By Gimes Morrow . 


General Counsel, Freight Forwarders Institute 


Freight Forwarder Permits Issued 


Freight forwarder permits have been granted in the following pro- 
ceedings by recent orders of the I. C. C.: 

Docket No. FF-37, General Carloading Company, Inc. The appli- 
cant was granted a permit by report and order of the I. C. C., Division 
4, dated October 25, 1944. The permit authorizes applicant to operate 
as a freight forwarder of general commodities between all points in 
the United States except those located in the States of Ala., Fla., Ga., 
Miss., N. Car., S. Car. and Tenn. According to the report, this ap- 
plicant has made arrangements with a number of other forwarders for 
the forwarding of its shipments for the whole or portions of the haul. 
In this connection, the report refers to the findings of the I. C. C., with 
respect to joint loading arrangements as set forth in the report and order 
in Docket No. FF-33, J. R. Kelly, d/b/a Texas Shippers Assn., decided 
September 12, 1944 (mimeograph). Applicant’s arrangements with 
other freight forwarders, the report states, should be scrutinized so 


that they may conform to the principles laid down in the Kelly ap- 
plication. 


Docket No. FF-123, Mutual Transit Corporation. Applicant was 
granted a permit by report and order, upon reconsideration, dated Nov- 
ember 8, 1944. The permit authorizes applicant to operate as a freight 
forwarder of motor vehicles and parts and accessories from Detroit, 
Pontiac, Flint, and Lansing, Michigan to Minneapolis and St. Paul, Minn. 
This order of Division 4 reverses a previous order of the Division, dated 
June 26, 1943, denying the application of this company upon the 
grounds that all forwarding operations which were subject to the 
Act had been discontinued in February, 1942. Following the decision 
in the so-called Pan Atlantic Case, 260 I. C. C. 92, this proceeding was 
re-opened for reconsideration under the doctrine therein established 
to the effect that a permit will not be denied because of interruption 
to service if such interruption was brought about by reason of the war 
emergency. Upon reconsideration the Division found that applicant 
has maintained its office and much of its equipment and intends to re- 
sume freight forwarder activities upon resumption of the manufacture 
of motor vehicles on a large quantity basis. Based on these findings 
the permit was issued as stated above. 


Docket No. FF-102, Paul R. Williams and George E. Croy, d/b/a 
Inter State Express. The applicant was granted a permit by report 
and order of the I. C. C., Division 4, dated November 6, 1944. Ap- 
plicants are authorized to operate as a freight forwarder of commodities 
generally (1) from Los Angeles, Calif., to all points in the United 
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States except California, (2) from New York, N. Y., to Chicago, IIL. 
and points in Ariz., Calif., Colo., Idaho, Kansas, Minn., Mo., Mont., 
Nebr., Nev., N. M., Okla., Ore., S. D., Texas, Utah, Washington and 
Wyoming, and (3) from Chicago, Ill., to points in Ariz, Calif., Colo., 
Idaho, Mass., Mont., Nev., N. M., Ore., N. J., N. Y., Pa., Utah, Texas, 
Wash., and Wyoming. According to the report, the applicants do not 
forward shipments in carload or truckload lots, but limit their services 
to the handling of package freight which ordinarily would be shipped 
by express. They receive such packages and forward them in con- 
solidated shipments by motor and rail carriers. The original applica- 
tion did not request authority to forward shipments from New York 
to points in Illinois and Iowa, but an amendment requesting authority to 
continue such service was later submitted. Commissioner Miller dis- 
sented from the report of the majority to the extent that it authorizes 
applicants to forward packages from New York City and Chicago. 





Transfer of Requested Forwarder Rights 


Responsive to an application of Poftland Freight Consolidators, Inc. 
and Wells Fargo Carloading Co., the I. C. C., Division 4, by order 
dated November 16, 1944, has permitted the substitution of Wells 
Fargo Carloading Co. as applicant in Docket No. FF-23, application of 
Portland Freight Consolidators, Inc., for a permit. 

Wells Fargo Carloading Co. will continue the freight forwarding 
business of Portland Freight Consolidators, Inc. pending disposition 
of the application. 





Formal Complaint—Joint Loading of Forwarder Traffic 


Carloader Corporation, a freight forwarder, has filed a formal com- 
plaint against Wells Fargo Carloading Co., Inc., another forwarder, 
alleging that complainant has been subjected to undue and unreasonable 
prejudice and disadvantage within the meaning of Section 404(b) of 
the Interstate Commerce Act by refusal of the defendant to permit 
complainant to become a co-participant in certain joint loading and 
distributing arrangements in effect between Wells Fargo and certain 
other specified freight forwarders. The Commission is requested, after 
hearing and investigation, to issue an order commanding defendant to 
establish and put in force such arrangements for the joint loading and 
distribution of the traffic of complainant as will remove the alleged 
undue prejudice and disadvantage. 

The complaint, which is dated November 8, 1944, has been given 
I. C. C. Docket No. 29219. 





Revenues, Expenses and Statistics of Freight Forwarders 


Statement No. Q-950 (QFF), containing statistics compiled from 
quarterly reports of 53 freight forwarders for the second quarter of 1944, 
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has been released by the I. C. C. Bureau of Transport Economics and 
Statistics. The statement also contains a comparative summary of sta- 
tistics of the reporting forwarders for the six months ended with June, 
1944 and 1943. 

The statement is commerinn’ i in the Commission’s regular ‘‘ Monthly 


Comment on Transportation Statisties,’’ dated November 6, 1944, as fol- 
lows : 


FREIGHT FoRWARDERS—S1x Montus ENDED WITH JUNE 
(AMOUNTS IN THOUSANDS) 








Percent of 
Item 1944 1943 change 
Transportation TreVenues ..........cccccecsssesrsessseees $92,678 $96,182 — 3.6 
Transportation purchased—Dr. : 
Railroad transportation .............ccseceseees 51,401 53,809 — 45 
Motor transportation ...........:ccsscesceeeeees 11,291 11,684 — 34 
Water transportation .............cccessceseseeses 79 364 —78.3 
Pick up, delivery and transfert ................ 10,499 9,871 + 64 
RIE denihaccetiiindielcaidnntieniinsiessiibdiiaiitaitaaeniationsnens 569 648 —12.2 
Total transportation purchased ...... 73,839 76,376 — 3.3 
ETE 225 307 —26.7 
Total operating revenues ..........ccscccsceseeseeesees 19,064 20,113 — 52 
CEE Eee: 19,190 17,220 +114 
Net income before income taxes ..............:00+0 d 334 2,824 — 
BUOG GROCTRO GREE BITIOB csccccseccescsccccsecccessccsccesecs d 562 1,673 — 
Tons of freight received from shippers ........ 2,469 2,532 — 2.5 
Number of shipments received from shippers 9,704 10,763 — 9.8 
Average charge per 100 pounds ................ ci $1.88 $1.90 — 1.1 
Average pounds per shipment ............:..:seee0 509 470 + 83 





Proposed Report—Household Goods Forwarder 


A proposed report, prepared by the Bureau of Water Carriers 
and Freight Forwarders, in Docket No. FF-85, application of Bekins 
Household Shipping Co. for a permit to operate as a freight forwarder, 
has been released by the I. C. C. The report recommends the granting 
of a permit to applicant, authorizing it to forward used household 
goods (including used furniture, pianos, and personal effects), and used 
automobiles, from points in California to all points in the United States. 

The report points out that Section 402(b)(2) of the Interstate 
Commerce Act exempts from regulation under Part IV thereof the 
forwarding of property where the property with respect to which 
service is performed consists of certain specified articles, including 
used household goods, if the person performing such service engages in 
service with respect to not more than one of these classifications of 
property. On this point the report states: 
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‘*While applicant forwards used automobiles as a part of ship- 
ments of household goods, it also forwards used automobiles in. 
earload lots which are not a part of shipments of household effects. 
Such carload shipments of used automobiles cannot be considered 
‘household goods’ within the meaning of the exemption. Because 
applicant is engaged in services other than the forwarding of one of 
the classes of property specified in section 402(b) (2), its entire 
operations in the forwarding of used household goods and used auto- 
mobiles are subject to the provisions of part IV of the Act and a 
permit to continue such service is necessary. 


Another point dealt with is the fact that applicant has never for- 
warded any shipments to points in a number of Western States. It is 
nevertheless recommended that the permit include operating authority 
to those states, on the grounds that applicant has held itself out to 
perform service to those states and that there is evidence of applicant’s 
ability to forward property over short distances as well as long dis- 
tances should there be a need by the public for such service. 





SECTION OF TRAFFIC, BUREAU OF MOTOR CARRIERS PLACED 
UNDER BUREAU OF TRAFFIC 


On December 16th the Interstate Commerce Commission announced 
that the Section of Traffic of the Bureau of Motor Carriers will be 
merged in the Bureau of Traffic, effective January Ist. 

Mr. Walter Hayes, Chief, Traffic Section, Bureau of Motor Carriers, 
will become Assistant Director of the Bureau of Traffic, in which posi- 
tion he will act as general assistant to Director W. V. Hardie, except 
for duties relating to Board of Suspension or Fourth Section Board 
matters. He will be assigned particularly to motor carrier matters. 

Mr. C. H. Peck, Assistant Chief, Traffic Section, Bureau of Motor 
Carriers, will become assistant to Mr. Hardie in the Bureau of Traffic, 
with general duties affecting all its functions, but particularly assigned 
to motor carrier matters. 

All field employes, including rate agents, will remain on the pay- 
roll of the Bureau of Motor Carriers and be subject to administrative 
direction of its Director and officials. 








Water Transportation 


By R. GRANVILLE CurRY 


Maritime Commission Nomination Approved 


The Senate has confirmed the nomination of Captain Edward 
Macaulay of California for reappointment as a member of the Maritime 
Commission for the term ending September 26, 1950. 





Wooden Barges on Gulf Intracoastal Canal Found Satisfactory 


The Office of Defense Transportation has announced that after 
almost a year’s test performance on the Gulf Intracoastal Canal, the 
Government owned wooden tank barges have been pronounced by it 
‘*adequate for the service in which they are engaged.’’ 

Mr. Lawrence C. Turner, head of O. D. T.’s Waterways Transport 
Department, said a total of 84 such wooden tank barges, working with 
21 tugboats, are now in canal service, transporting Navy special fuel 
oil eastward from Texas refineries. Allocated to, and operated by, pri- 
vate towing companies, they will remain in that service as long as re- 
quired. 

Early movements of the barges indicated the need of some modi- 
fications of the barges and these have since been made. It had been 
found that in these early movements there were leaks through the seams 
resulting ‘‘in an emulsion of saltwater and oil inside the barges which 
failed to meet Navy specifications.’’ 





N. I. T. L. Makes Recommendation as to Intercoastal and 
Coastwise Ships 


At its recent annual meeting the N. I. T. L. approved the recom- 
mendation of its executive committee that the League should take the 
position that there should be made available an adequate number of 
suitable ships for the post-war coastwise and intercoastal fleet so that 
there may be ‘‘restored by domestic operators under private manage- 
ment coastwise and intercoastal service as promptly as may be con- 
sistent with the current war effort, and that this position and also the 
principle of the League approved at the Chicago meeting in 1943 be 
made known to the Congress, the Maritime Commission, and the War 
Shipping Administration. ’’ 
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1. C. C. DECISIONS 


Applicant as Managing Agent Found Entitled to “Grandfather” 
Rights—lInterruption Not Fatal—lInteresting Question of Juris- 
diction Under Section 5(2) Presented 


Division 4 in No. W-300, Cleveland and Buffalo Transit Company 
of Illinois Applications, decided November 15, 1944, found that T. J. 
McGuire, in the capacity of managing agent, who was substituted as ap- 
plicant, was entitled under the ‘‘grandfather’’ clause to continue op- 
eration aS a common carrier by self-propelled vessels in the trans- 
portation of passengers between Chicago, Ill., Mackinac Island, Sault 
Ste. Marie, Detroit, Mich., Cleveland, Ohio, and Buffalo, N. Y., in- 
cluding non-stop excursion cruises from and returning to these ports, 
by reason of his predecessors having been engaged in such service on 
January 1, 1940, and continuously since, except for an interruption 
of service beyond applicant’s or his predecessors’ control. 

Following previous decisions the interruption of service caused by 
requisition of applicant’s steamer was found not fatal to the granting 
of ‘‘grandfather’’ rights. 

Following the Wilson Line case, 250 I. C. C. 411, special and 
charter operations were found to be those of a common carrier and 
not a contract carrier. 

The case is interesting in that transfer of all of the assets and 
operating rights of the corporation upon its dissolution to the share- 
holders, with applicant as managing agent, was found not to be a trans- 
action subject to the provisions of section 5(2) of the Act. This con- 
clusion was reached because the Commission said, ‘‘Neither T. J. Me- 
Guire nor the individuals he represents as managing agent are a 
carrier or carriers subject to part I, II, or III of the act, and do not 
control and are not controlled by such a carrier.”’ 





Amendment of Certificate to Include General Towage 


In No. W-344, Hyer Towing Company Contract Carrier Appli- 
cation, decided November 29, 1944, Division 4 found upon reconsid- 
eration that applicant is entitled in addition to operating as a common 
carrier by ‘‘non-self-propelled vessels with the use of separate towing 
vessels’? between Baton Rouge, La., and Fort Myers, Fla., to operate 
also by ‘‘towing vessels in the performance of general towage’’ over 
the same waters. The Commission pointed out that in its previous de- 
cision it had found that applicant was performing towage as well as 
freighting but that, following the first decision in the Eastern Trans- 
portation Company case, 250 I. C. C. 505, had found that authority to 
continue such towage service was not necessary since the carrier could 
use barges of shippers under its authority to perform a general freight- 
ing operation, provided charges were based on the commodities trans- 
ported. In view of the reversal of the Eastern Transportation Com- 
pany case, 250 I. C. C. 635, in this respect upon reconsideration and the 
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holding that separate authorization was necessary, the Commission 
found that the certificate in the present case should be modified to permit 
towing operation. In addition to the Eastern Transportation Company 
case, the Commission cited C. 8. Loveland Co., Inc., Application, 250 
I. C. C. 731, and its reports on reconsideration in Campbell Transpor. 
tation Company Common Carrier Application, 260 I. C. C. 107, and 
Sheridan Transportation Company Contract Carrier Application, et al., 
(Nos. W-9, W-32, and W-493, decided March 18, 1944). 
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Recent Court Decisions 
By Warren H. Wacner* 


Consolidation of applications by competing motor carriers—through-line rights to 
cooperating operators. 


Pierce Auto Freight Lines et al. v. United States et al. 


On September 20, 1944, a three-judge court for the District of 
Oregon suspended two orders of the Commission and returned the 
proceedings to the Commission for further consideration. 

Quoting from the decision: 

‘‘By voluntary agreement of Consolidated and Oregon-Nevada- 
California (defendants) joint through service, for a number of years, 
was provided by these two carriers between San Francisco and Portland 
by means of interchange of freight. 

oer For convenience of witnesses, the hearings were conducted 
at the same places and testimony was taken in one proceeding and fol- 
lowed by testimony taken in the other proceeding. A great deal of 
testimony was stipulated from one record into the other. However, the 
two proceedings were never consolidated and remained separate and 
distinct. The parties to these separate records, were not identical ..... 

‘* At the outset it should be noted that Division 5, one Commissioner 
dissenting, arrived at an unexpected, if not startling, result when both 
applications for through-line operations were granted. Especially was 
this true after neither joint Board No. 5 nor joint Board No. 11, were 
able to arrive at an agreement, and an experienced examiner had recom- 
mended rejection of both applications. But the vice of the position is 
that the whole basis of the proceedings was the question of whether any 
through-line operation should be allowed and if so, which one of these 
two applications. The record was not made upon the basis that two 
through-line operations might be allowed. Indeed there is no sugges- 
tion that such a result was possible until the denouement when the re- 
port of Division 5 was announced. 

**TIf we visualize the situation, the solution seems more perplexing. 
At the outset, Consolidated was operating by the valley route to and 
from Portland and Medford, on one branch, and Klamath Falls on the 
other. O. N. C. was operating on the valley route from and to Med- 
ford, Klamath Falls and San Francisco. At the most, the facilities 
were present for one through-line operation from Portland to San 
Francisco. At the stroke of a wand, this is metamorphized into the 
facilities for two through-line operations. Consolidated will have 
to furnish the additional equipment, the additional facilities, and the 
additional personnel to load, unload, operate and obtain business to and 
from Klamath Falls and Medford, on the one hand, and to San Fran- 





*At the time of going to press certain of these decisions were available in 
typewritten form only, and not yet reported. Therefore, citation was impossible. 
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cisco on the other. O. N. C. will have to furnish the additional equip. 
ment, the additional facilities, and the additional personnel to load. 
unload, operate and obtain business to and from Klamath Falls and 
Medford on the one hand and Portland on the other. The magnitude of 
the change is not lessened when we consider the number of intermed. 
iate points on each extension which must be served by this new dual 
operation. Furthermore, being thus competitors throughout the entire 
route, the carriers can no longer cooperate. From a unified cooper. 
ative system, two distinct operations in unlimited competition are 
created. .... 

Pa ial ani The fact that the Commission might make similar final 
orders upon consideration of the separate records, and in the light of 
the situation as affected by two new competitive routes, is beside the 
point. A fair trial is not accorded by the method of approach here used. 
Kline vs. United States, 41 F. Supp. 577. No notice was given of the 
attempted conversion of an adversary proceeding by two applicants to 
establish a basis for one through line operation into a consolidated 
proceeding where both applications were granted. Interstate Commerce 
Commission vs. Louisville & Nashville R. R. Co., 227 U. S. 88, 91, 93: 
Chicago Junction Case, 264 U. S. 258; United States vs. Abilene & So. 
Ry. Co., 265 U. 8. 274; Morgan vs. United States, 298 U. S. 468; Ohio 
Bell Telephone Co. vs. Pub. U. Comm., 301 U. S. 292. When Division 
5 accomplished the metamorphosis of the proceeding, the obligation 
to preserve the essentials of fair trial was violated because no oppor- 
tunity was given plantiffs to maintain their rights or present a de- 
fense to installations of which none had notice. See United States vs. 
Baltimore & Ohio 8. W. R. Co., 226 U.S. 14. 

Ps wig Because of this failure to give all parties a fair trial as to 
the authorization of two new through-lines in competition with each 
other, and the existing facilities, and because of their failure to make 
jurisdictional findings embodying such factors and specifically the ability 
of Consolidated to operate a through-line in competition with O. N. C, 
and other facilities, and finally because of their failure to consider the 
public interest as opposed to the interests of the favored carriers, the 
eause should be reconsidered by the Commission. 

‘‘This court has power to suspend the order of the Commission’ 
and to remand the matter to them for rehearing.? This action will be 
taken in order that all parties may be placed on notice as to what type 
hearing will be held, whether joint or several, and in order that ap- 
propriate findings be made as to the public convenience and necessity 
which requires the authorization of two new through-lines in competition 
with each other and in competition with the other facilities, and also 
as to the ability of Consolidated to initiate and maintain one of such 
lines in view of present conditions. 

‘‘The order is suspended until the designated action may be taken 
by the Commission.”’ 


128 USCA § 46. : 
2See United States v. Atlanta, Birmingham & Coast Ry. Co., 282 U. S. 522. 
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New, competing water carriers in a field adequately served. 
Detroit and Cleveland Navigation Co. et al v. United States et al. 


A three-judge court for the Eastern District of Michigan, Southern 
Division, (September 29, 1944) set aside an order of the Commission 
(250 I. C. C. 550) authorizing defendant water carriers to operate as 
common carriers of motor vehicles between Detroit and ports on Lake 
Erie and Lake Superior, without prejudice, however, to the consider- 
ation of a new application when automobile manufacture is resumed 
and the public interest in their transportation can be adequately ap- 
praised under a peace economy, and without prejudice to the con- 
tinuance or renewal of temporary authority. 

Quoting from the decision : 

‘‘The plaintiffs are common carriers of motor vehicles by water 
upon the Great Lakes, authorized as such by the Interstate Commerce 
Commission under section 309(a) of the Interstate Commerce Act, 
and were protestants in hearings before the Commission upon the ap- 
plication of the defendant steamship companies, to operate as common 
carriers of motor vehicles between Detroit, Michigan, and ports on 
Lake Erie and Lake Superior. The hearings resulted in an order of the 
Commission granting a certificate of convenience and necessity to the 
defendants under section 309(c) of the Act, and this order the plaintiffs 
now seek to enjoin, set aside, and annul..... 

‘‘Originally the applications of the defendant carriers were for 
certificates either under the ‘grandfather clause’ of section 309(a) or 
under section 309(¢c), and sought authority as common carriers between 
Detroit and Lake Erie ports. Upon oral argument, however, before 
a division of the Commission, the applicants indicated that they also 
desired authority to serve ports on Lake Superior. Their applications 
under section 309(a) were denied by the division on the ground that the 
applicants were not in bona fide operation as common or contract 
carriers by water on January 1, 1940. This finding was affirmed by 
the Commission. As to the applications under the provisions of section 
309(¢), the division concluded that the evidence submitted was not 
sufficient to support a finding that present or future public convenience 
and necessity required operation by applicants, but upon hearing by 
the Commission an ultimate finding was made that the operations pro- 
posed will be consistent with the public interest and the national trans- 
portation policy declared in the Act, and notwithstanding protest that 
the order sought extended the scope of authority beyond the scope of 
the application, the certificate authorized included authority to serve 
Lake Superior ports... .. 

Referring to the facts as developed by the report of the Commission, 
the court said: 

ak a hice These disclose that applicant’s (T. J. McCarthy Steamship 
Company, a defendant) president, T. J. McCarthy, was affiliated with 
the D. & C. Company, in a soliciting capacity, for about 9 years prior 
to 1942; that from 1937 to 1942 two of his vessels were chartered by the 
D. & C. to transport motor vehicles from Detroit to Lake Erie ports, and 
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a third vessel for the same purpose, was chartered during the 1940 and 
part of the 1941 season. All three vessels were originally bulk carriers 
but were later equipped to carry motor vehicles. Because of the ces- 
sation of manufacture of motor vehicles for civilian use, all three ves- 
sels were reconverted to bulk freighters prior to the 1943 navigation 
season. The applicants, however, have retained the equipment and parts 
originally installed, and are prepared to reconvert their vessels into 
motor vehicle carriers upon termination of the war. Meanwhile, some 
use had been made of their vessels for carriage of military vehicles to 
Great Lake ports during 1942, and similar shipments were in prospect 
for 1943 at the time of the hearing, such vehicles being carried on the 
spar decks while the vessels were being operated in bulk transporta- 
ee 

‘*In respect to the finding of the Commission that the vessels of the 
applicants were needed to supply the needs of automobile manufactur. 
ers for transportation in the period ’39 to ’41, the plaintiffs point out 
that this finding can mean no more than that their carrying capacity 
was required, and not that the specific vessels belonging to the appli- 
eants were required. This, the brief on behalf of the government and 
the Commission, appears to concede, in the statement, ‘The past ex- 
tensive operations of these boats on Lake Erie, even though by the 
D. & C. Company, clearly showed that there was a public need for the 
carrying capacity represented by them.’ This interpretation of the 
Commission’s finding being established, the point is now made that in 
the absence of any showing by the applicants that their vessels were 
the only vessels available to the carriers to meet the transportation 
requirements of the automobile companies beyond that furnished by 
their own vessels, and in the absence of a showing that the future needs 
of the automobile companies for such carrying capacity can be met only 
by the vessels of the applicants, there is no evidence to sustain the 
Commission’s ultimate finding that the public’s convenience and neces- 
sity requires a grant to the applicants of common carrier rights. To 
put it more plainly, they say there is a gap in the evidence not bridged 
by any other evidentiary finding which necessitates a conclusion that 
the Commission’s determination is unsupported. With this we are 
compelled to agree. Not only is there no finding to the effect that if 
the D. & C. had not chartered the vessels of the applicants there was 
no other carrying capacity it could have acquired, but the record to 
which we are cited establishes the contrary. ... . 

‘*The effect of the Commission’s finding and order is to introduce 
new and competing carriers into a field adequately served, without the 
definite need for the services being shown, and this collides with the 
clearly defined purpose of the Transportation Act already indicated. 
While in arriving at this conclusion we give no weight to the argument 
of plaintiffs that past need offers no basis for judgment of future re- 
quirements since the economic era which is to follow a world upheaval 
may be subject to circumstances that no one can foresee, and so is 
entirely conjectural, we likewise reject, as conjectural, the conclusion 
of the Commission that the public interest will be adversely affected if, 
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after the production of automobiles is resumed, the protestants are de- 
layed in acquiring additional facilities. This conclusion fails to take 
note of the period required for automobile manufacturers to reconvert 
their plants to civilian production,—an interim which has given manu 
facturers, labor, and the public, such grave concern, and the length 
of which, and its effect upon the national economy, has been so much 
a subject of public discussion that no court or administrative body can 
fail to take note of it. The effect of a denial of the application, upon 
the investment of the applicants in their vessels, is conceded by the 
Commission to be without controlling force. If we correctly under- 
stand the purpose of the Transportation Act, it is neither controlling 
nor even mildly persuasive, for, as we understand it, the Commission, 
in considering an application, is concerned only with the public interest. 

“Tt is true that in U. 8. v. Rosenbloom Truck Lines, 315 U. 8. 50, 
there was involved only an application under the ‘grandfather clause’ 
of the Motor Carrier Act of 1935, while here we are now concerned 
with an application for certificates as new carriers, but the order of the 
Commission and its finding of convenience and necessity, are so insep- 
arably based upon the experience of the applicants in operating their 
boats under charter to an existing carrier, that the observation of the 
court, in the cited case, ‘the result would be to create in this case two 
services offering transportation to the public when there had been 
only one on the grandfather date,’ becomes apposite. It is true that 
the court added, ‘without allowing the Commission to determine if the 
additional service was in the public interest.’ Here the Commission 
did make that determination, but almost solely on grounds advanced 
in support of a certificate under the ‘grandfather clause.’ 

‘‘We find ourselves, therefore, in accord with the four dissenting 
members of the Commission, including its chairman, when they say, 
‘the fact that the applicants’ vessels were used as they were to carry 
automobiles prior to the present emergency and may be needed for 
that service when the production of automobiles is resumed, does not 
warrant the conclusion that there will be need for the operation of such 
vessels by applicants as a new carrier in the field. That will not in- 
crease the amount of service formerly provided,’ and also when they 
say, ‘The decision of the majority is based upon too many assumptions 
and suppositions to be sound as a matter of law.’ 

‘*Upon the question of the Lake Superior rights proposed to be given 
to the applicants, it would appear that the plaintiffs were given sufficient 
opportunity to present proofs with respect to that issue even though 
it was not submitted to the Commission in the original applications. 
In view of the wide latitude accorded the Commission in regulating 
its procedure and freeing it of the technical requirements of pleadings 
and proofs, and the failure adequately to show prejudice, we are not 
persuaded that the order of the Commission, if valid, is too broad.’’ 
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Applicant under “grandfather’’ clause must establish bona fide common carrier 


operation on june 1, 1935—granting of rehearing is discretionary with 
Commission. 


Service Trucking Co. v. United States and Interstate Commerce 
Commission, 


A three-judge court for the District of Maryland (September 30, 
1944) reviewed an order of the Commission which denied the applica- 
tion of plaintiff under the ‘‘grandfather’’ clause. The Commission fol- 
lowed the finding of the Examiner that applicant had failed to establish 
that it was in bona fide operation as a common carrier on June 1, 1935. 

Service is successor in interest to Phelps. Phelps operated a truck- 
ing business until the latter part of 1934 when he entered orally into 
a long term arrangement with Preston to keep his equipment busy at 
all times. They operated under that arrangement until July 1, 1935, 
when Phelps withdrew his equipment from Preston and engaged in 
business as the Service Trucking Company. On July 15 the business was 
incorporated and Phelps became the President of the corporation. 

Quoting from the decision: 

**On June 1, 1935, all Phelps’ equipment was being operated by 
Preston. According to Phelps’ testimony he was a 100 per cent trucker 
for Preston under the arrangement that Preston was to participate in 
the revenue from all traffic moved in Phelps’ equipment, whether 
originated by Preston or Phelps. All of Phelps’ equipment was painted 
with Preston’s distinguishing color and name so as to advertise Pres- 
ton’s business. Phelps received 89 per cent of the gross revenue from 
traffic originated by Preston and Preston received 5% from the gross 
revenue originated by Phelps. From the standpoint of the general pub- 
lic Phelps’ equipment was being operated in Preston’s service; and 
to the extent that it was used in moving traffic originated by Preston it 
was operated under Preston’s direction and control with responsibility 
to the general public as well as to the shippers. However, Phelps was 
doing a separate and distinct business in the traffic originated by him- 
self for shippers he had served in the past and to whom he was respon- 
sible. This constituted but a small portion of the total traffic because 
Phelps had previously engaged primarily in the transportation of 
agricultural commodities of which very little moved between January 
1 and July 1, 1935. Phelps kept records of the traffic which he origi- 
nated but he destroyed them all about the time that Service was in- 
corporated. Consequently there is no showing as to what these oper- 
ations were except an affidavit executed by Phelps on January 14, 
1938 which sets out all the operations that he could recall at that time. 
It purports to show continuous operation and to include all traffic 
between 1929 and June 1, 1935. 

ee ee However, it not only failed to show the time, origin or 
destination of any movement, but the operations of others were 80 
commingled as to defy separation. The confusion was due to the fact 
that Phelps erroneously considered himself to be the motor carrier in 
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respect to traffic originated by others, such as Preston and Service, 
when it moved in his equipment, and also the motor carrier in respect 
to traffic which he originated but which moved in the equipment of 
others. 

‘‘Phelps’s claim that he was a motor carrier as to all traffic 
handled in his equipment and also as to all traffic originated by him, 
whether carried in his equipment or not, formed the basis of the prin- 
cipal contention of the Service before the examiner and the Commis- 
sion. Service’s position was that Preston was not engaged as a motor 
earrier during the critical period as to the shipments carried in Phelps’ 
equipment, even though Preston originated them; but that as to these 
shipments, Phelps was the motor carrier and Service, as his successor, 
was entitled to the ‘grandfather’ rights. This contention was over- 
ruled because the evidence clearly showed that Preston, and not Phelps, 
had control over and was responsible for these operations. This find- 
ing was in accord with the holdings of the court in United States v. 
Rosenblum Truck Lines, 315 U. S. 50 and Lubetich v. United States, 
315 U. S. 57, and the correctness of the finding is not assailed by Ser- 
vice in the pending ease. 

‘Service now relies on the finding of fact of the examiner, ap- 
proved by the Commission, that Phelps had a separate and distinct 
business of his own during the period from the end of 1934 to July 1, 
1935, when his equipment was chiefly employed in transporting goods 
for Preston. This finding, as we have seen, was that from 1929 to 
1934 Phelps was engaged in the seasonal transportation of agricultural 
commodities in July, August and September, and that at other times he 
was without an appreciable amount of traffic although he occasionally 
hauled other commodities. Since the Commission accepted the exam- 
iner’s findings of fact, we are urged to hold that the Commission was 
wrong in reaching the ultimate conclusion that Service had failed to 
establish that it was in bona fide operation as a motor carrier on June 
1, 1935. The defect in the argument is that it overlooks the additional 
finding of the examiner that it was impossible to determine what Phelps’ 
operations were during the ‘grandfather’ period because the evidence 
did not show the time, origin or destination of his traffic movements at 
that time but commingled his operations with those of others in such 
a way as to defy separation. This failure of proof was fatal to the ap- 
plication of Service because § 206(a) of the statute, provides that the 
applicant for ‘grandfather’ rights must show that his predecessor was 
‘in bona fide operation as a common carrier by motor vehicle on June 
1, 1935 over the route or routes or within the territory for which appli- 
cation is made;’ and § 208(a) of the Act requires the Commission in 
any certificate to specify the services to be rendered and the routes 
over which the motor carrier is authorized to operate. It has been 
frequently held that this requirement contemplates that the Commission 
shall preserve substantial parity between future and past operations 
and obviously the Commission cannot carry out this function when the 
applicant fails to disclose the nature of the operations conducted on 
the ‘grandfather’ date. See, Alton R. Co. v. United States, 315 U. S. 
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15, 22; United States v. Carolina Freight Carriers Corp., 315 U. S. 475, 
481; Crescent Express Lines v. United States, 320 U. S. 401, 409. The 
burden of proof is upon the applicant and in this case it has not been 
successfully borne. McDonald v. Thompson, 305 U. S. 263, 266; Gregg 
Cartage Co. v. United States, 316 U. S. 74, 83. 

‘*Tt was suggested in the argument before us that even though the 
applicant failed to produce sufficient evidence to justify the issuance 
of a certificate under the ‘grandfather’ clause, the Commission should 
be required to reopen the case and give the applicant an opportunity to 
produce further testimony. Subsequent to January 29, 1942, when the 
examiner filed his report, three motions for reconsideration of the case 
have been filed with the Commission, based on the contention that the 
examiner was in error in holding that Service failed to show sufficient 
continuity of operations between September, 1936 and October, 1937. 
In the last of these petitions it was requested that the matter be set 
for further hearing in order that Service might submit further testimony 
as to its operations on June 1, 1935, as well as to its operations before and 
after that date. Reference was made in the hearing in this court to the 
practice of the Commission, illustrated in such eases as Marvin R. New- 
ton Common Carrier Application, 4M. C. C. 227, 229 and H. P. Welch 
Co. Common Carrier Application, 30 M. C. C. 747, 755, of reopening a 
‘grandfather’ application that has been insufficiently proved, so that 
the applicant may produce evidence of its right to a certificate on the 
general grounds of public convenience and necessity. We think, how- 
ever, that we would not be justified in sending this case back to the 
Commission for further consideration. Not only is such a matter one 
for the Commission to decide in the exercise of its own discretion, but 
there is no showing here that the applicant has any other evidence of 
its operations on June 1, 1935 to offer than that contained in the af- 
fidavit submitted at the hearing before the examiner and found to be 
inadequate. 

**The bill of complaint will be dismissed.’’ 
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engaged in interstate commerce are not covered by Fair 


Crean v. Moran Transportation Lines. (United States Law Week, 
September 26, 1944). 


The United States District Court for the Western District of New 
York said that in a proceeding before the Interstate Commerce Com- 
mission ‘‘findings of fact and conclusions of law were made respecting 
various types of trucking company employees by the Interstate Com- 
merce Commission. Amongst those considered were ‘Loaders,’ and the 
term as used therein was defined as ‘Loaders, dockmen, or helpers * * * 
whose sole duties are to load and unload motor vehicles and transfer 
freight between motor vehicles and between the vehicles and the ware- 
house. The Commission concluded with a finding of fact that loaders 
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‘devote a large part of their time to activities which directly affect the 
safety of operation of motor vehicles in interstate or foreign commerce.’ 
The interpretations of the Interstate Commerce Commission are en- 
titled to great weight, and we shall follow them here. Employees who 
joad and unload trucks engaged in interstate commerce are not covered 
by the Fair Labor Standards Act so far as hours of labor are con- 
cerned. ’” 





NEW TRANSPORTATION BODY 


Military and civilian personnel on duty with the army’s trans- 
portation corps have formed the Army Transportation Association, ac- 
cording to an announcement from the office of Captain Harry Clarke, 
who will be editor of a new publication, ‘‘Army Transportation Jour- 
nal,’’ to be sponsored by the group. 

The announcement said the aim of the association was to develop 
a permanent organization to include not only the personnel of the army 
transportation corps, but others now engaged in the general transpor- 
tation industry, and to keep alive the common interests being developed 
by those working together in the war effort. 

Major General C. P. Gross, chief of the army’s transportation 
corps, had accepted the post of honorary president of the association, 
the announcement said. Other officers serving temporarily were listed 
as: Lieutenant Colonel John M. Poorman, president; Lieutenant Colonel 
John J. Sullivan, vice-president; and Colonel William R. Clopton, re- 
tired, secretary-treasurer. The temporary board of directors is com- 
posed of Major David D. Porter; Major L. H. Nokes; Major C. M. 
Councel; Captain A. R. Skinnel, and Captain Horace B. Drake, in ad- 
dition to Lieutenant Colonels Poorman and Sullivan. 

The announcement said plans of the association included consid- 
eration of an exclusive employment service for members, to be placed 
in operation in the demobilization and post-war period, if the member- 
ship so desired. Another service under consideration, it said, was a 
clearing house for addresses of friends and wartime associates, limited to 
the membership, and non-commercial in purpose.—Daily Traffic World, 
December 20, 1944. 





List of New Members* 


Matthew Aaron, (B) Feinstein: Building, 
Bridgeton, N. J. 

Hyman Abramowitz, (B) Pres’t & Gen’l 
T. M., Capitol Trucking Corp., 14 
Hope Street, Brooklyn 11, New York. 

Isidor Apolin, (B) Greater Miami Traf- 
fic Association, P. O. Box 2468, Miami 
15, Florida. 

Ross W. Bennington, (B) Gen. Traf. 
Dept., U. S. Rubber Company, 1230 
Sixth Avenue, New York 20, N. Y. 

Edward H. Breisacher, (B) Room 927, 
123 South Broad Street, Philadelphia, 
Pennsylvania. 

Bertram C. Brile, (B) Rock Island Lines, 
821 La Salle Street Station, Chicago, 
Illinois. 

Nicholas R. Cardascia, (B) East Coast 
Freight Lines, Inc., 115 Watts Street, 
New York 13, N. Y. 

Charles B. Collins, (A) 75 Montgomery 
Street, Jersey City 2, N. J. 

James R. Crew, (B) Chief Clerk, Read- 
ing nave ae Pine Street, Wil- 
liamsport 3, 

Martin E. Cusick (A) 107 East State 
Street, Sharon, Pa. 

Philip Dechert, (A) Philco Corporation, 
Tioga and C Streets, Philadelphia 34, 
Pennsylvania. 

Howard A. Dent, Jr., (A) P. O. Box 617, 
The Dalles, Oregon. 

Edward Dumbauld, (A) Room 3501, De- 
“— of Justice, Washington 25, 


A. Thomas Easley, (B) T. M., Hold- 
croft Transportation Co., 1300 Fourth 
Street, Sioux City 12, lowa. 

Frank J. Flanagan, (B) T. M., Air As- 
sociates, Inc., Teterboro, New Jersey. 

Robert E. Goldstein, (A) 1450 Broadway, 
New York 18, N. Y. 


John J. Graham, (A) Traffic Analyst, 
The New York, New Haven & Hart- 
ford RR., 481 South Station, Boston 10, 


Mass. 

Niles O. Greer, (B) Greer-Thompson 
Company, 505 Board of Trade Build- 
ing, Los Angeles 14, California. 

Charles W. Hagendorn, (B) -\ East 
227th Street, New York 66, 

William A. Hart, (A) Kirby “Building 
11 Greenville St., Newnan, Georgia. 
Charles D. Johnson, (A) 1956 Union 
Commerce Building, Cleveland 14, 

Ohio. 

J. R. Kettler, (B) egg T. M., Atlantic 
Commission Co., 
New York 7, N. 

Ewing Laporte, (A) 1066 National Press 
Building, Washington 4, D. C. 

Allen Lesley, (A) Reading Company, 415 
Reading Terminal, Philadelphia 1, Pa. 
Anthony L. Michel, (A) 33 South Clark 

Street, Chicago 3,. Illinois. 

Leon Mitchell, (B) 845 ae Avenue, 
Bronx 51, New York, N. 

George L. Patten, (A) ‘ol Florida 
Railroad Commission, Supreme Court 
Building, Tallahassee, Florida. 

Cornelis Reinders, (B) T. M., Paper 
Container Manufacturing Co., 1752 
East 75th Street, Chicago 49, Illinois. 

Mrs. Grace K. Rementeria, (A) Canyon 
City, Oregon. 

J. T. Suggs, (A) The Texas and Pacific 
Railway Co., 922 Texas & Pacific 
Building, Dallas 2, Texas. 

Michael A. Tubia, (B) St. Joseph Lead 
Company, 250 Park Ave., New York, 
N. Y 


Philip Asa Van Rooyen, (B) Grace S. S. 
Line, 10 Hanover Square, New York, 
mM. ¥. 

Leo Weinberger, (A) 1106 Fountain 
Square Building, Cincinnati 2, Ohio.- 


Reinstated as Member 


William Y. Wildman, (A) Room 1416, 
307 North Michigan Ave., Chicago, 
Illinois. 





* Elected to membership in December, 1944. 
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